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TITLE:
To amend the Administrative Code of the City of New York in relation to 

concessions contracts on properties under the jurisdiction of the Department of Parks and Recreation

ADMINISTRATIVE CODE:
Creates a new section, §18-134

The Committee on Parks and Recreation, chaired by Council Member Helen D. Foster, will hold a hearing on November 16, 2004 to consider Int. No. 327, a bill that will amend Administrative Code of the City of New York, in relation to concessions contracts on properties under the jurisdiction of the Department of Parks and Recreation.  Invited to testify are representatives from the Department of Parks and Recreation, representatives from the Office of the Comptroller for the City of New York, Public Advocate Betsy Gotbaum, Former Parks Commissioners Henry Stern and Gordon Davis, New Yorkers for Parks, District Council 37, various park advocacy groups, representatives from the Chicago Park District and the National Park Service.

Comment:

The jurisdiction of the Department of Parks and Recreation (DPR) includes over 28,880 acres of land, and includes 2,000 Greenstreets, more than 990 playgrounds, over 800 athletic fields, 565 tennis courts, 52 outdoor swimming pools, 11 indoor swimming pools, 36 recreation centers, 638 comfort stations, 14 miles of beaches, 13 golf courses, 6 ice rinks, 4 major stadia, 15 nature centers, 13 marinas and 4 zoos.  In addition, DPR is responsible for the care and maintenance of approximately 500,000 street trees, 2 million park trees, 22 historic houses and over 1,500 monuments, sculptures and historical markers.  

Many of the services provided in New York City parks are concessions, in which private companies pay for the privilege of operating a business within a City park.  These concessions range from a pushcart selling hot dogs or pretzels, to gas stations, to 18-hole golf courses.  According to the office of the Comptroller of the City of New York, DPR is responsible for monitoring and collecting payments from concessionaires.  


According to the Fiscal Year 2004 Mayor's Management Report, DPR generated $61.9 million in revenue for fiscal year 2002.  According to testimony given by DPR at the April 14, 2003 hearing of the Committee on Parks and Recreation, $29.454 million came from concessions.  Revenue totaled $58.4 million in fiscal year 2003 and $62.5 million in fiscal year 2004.  Normally, all revenues collected go into the City’s general fund, under New York City Charter (“Charter”) §109, which states that “all revenues of the City… not required by law to be paid into any other fund or account shall be paid into a fund to be termed the ‘general fund.’”  As such, revenue generated by DPR goes into the General City Fund, not to the Department.  The only exceptions are for fees collected at Recreation Centers, and grants made through the Adopt-A-Park program, in accordance with §18-133 of the Administrative Code.  


Concessions in New York City parks are initiated by either a Request for Bid (RFB) or a Request for Proposal (RFP), with two ways that an RFP can be generated.  According to DPR testimony on April 14, 2003, RFB’s are used for smaller concessions such as pushcarts, mobile trucks and newsstands.  All RFB’s are read publicly and the concession is awarded to the highest responsive and reliable bidder. As for an RFP, DPR can release an RFP to meet a particular need or service in a park and the Department deems that a concession would be the best way to meet that need.  Second, an RFP can be generated when an idea for a concession is proposed to DPR, and the Department decides to release an RFP for the proposed project.


In either scenario, Chapter 14 of the City Charter requires that all concessions be awarded competitively and fairly.  After all proposals have been received by DPR, they are reviewed and one is selected based on criteria set forth in the RFP.  Selection criteria generally include such factors as how well the proposal matches the original RFP, the financial stability of the operator, and the amount of financial investment the concessionaire plans to make.  At this point, DPR is required by sections 374(b) and 1043(e) of the City Charter to determine if the concession is a “major” concession.  These major concession rules are used to make this decision, to attempt to assess the potential impact of a concession and make sure those who will be affected adequately review it.  A series of maximum thresholds are defined in determining if the concession is “major.”  


If a concession is deemed to be “major” it must be reviewed under the Uniform Land Use Review Procedure (ULURP) under Charter §197-c and 197-d .  ULURP involves the input of the affected Community Boards and Borough Presidents (if more than one community board is involved), the Department of City Planning, the City Planning Commission and potentially the City Council.  If the concession is not “major,” the Franchise and Concession Review Committee (FCRC) reviews it.


These two methods allow different levels of public and governmental review of a concession agreement. The ULURP process does not review the agreement, but the land use impacts.  Major concessions are reviewed by between four and six public agencies and there are four opportunities for community input.  In contrast, if DPR deems that the concession is not "major," a single public body reviews the agreement.  The major concession rules, however, do not address the relative size difference in parks.   The rules only set a maximum threshold, instead of a percentage figure.  This can allow for concessions of the same size to be placed in a small or mid sized park just as it would be placed in a large park.

Int. No. 327


In an effort to help provide for the parks and open space in the City and to help maintain jobs in DPR, this legislation will direct that all concession revenues be directed to help augment the maintenance and operations budget.  Over the past 14 years, the DPR maintenance and operations budget has been continuously slashed. In fiscal year 1990, City funds were $258.5 million and in fiscal year 2004, funds were $164.4 million for maintenance and operations. This represents a 36% decrease in funding that has decimated full-time staffing levels, which have plummeted by 60%.


Int. No. 327 will create a new section, §18-134, to the Administrative Code of the City of New York.  Subdivision (a) creates a special fund to be known as the New York City Parks Concession Fund, which is to be kept separate from the General Fund.  Normally, all revenues collected go into the City’s general fund, under New York City Charter (“Charter”) §109, which states that “all revenues of the City… not required by law to be paid into any other fund or account shall be paid into a fund to be termed the ‘general fund.’”  There are numerous examples of separate funds being created for specific purposes.  Most of these funds are pension and retirement funds, in which the money is kept separate from the General Fund. 


Subdivision (b) specifies that the money in the New York City Concession Fund shall be available for the Commissioner of the Department of Parks and Recreation solely for maintenance and operation.


Subdivision (c) specifies that the monies in the New York City Concession Fund shall remain until they are actually expended and that the money is to augment the annual expense and capital budgets.


Subdivision (d) emphasizes that the DPR budgets cannot be reduced and the New York City Concession Fund is to be used as a supplement to the annual capital and expense budgets.  As stated earlier, taking the fiscal year budgeted amount for maintenance and operations of  $164.4 million, it would be unwise to solely use the concessions revenue to replace this budgeted amount, since DPR indicates that revenue for concessions in 2002 was $29.454 million.  If Int. No. 327 were to become law, the $29.454 million would augment the $164.4 million, giving DPR approximately $190 million for maintenance and operations.


Subdivision (e) sets forth how allocations of the monies from the New York City Concession Fund are to be used.  Paragraph (1) indicates that one-third of the money generated in a particular park must be used for operations and maintenance within the community board in which the park is situated.  Paragraph (2) indicates that if a park is in more than one community board, that the one-third amount is to be apportioned amongst them all for operations and maintenance.  Paragraph (3) indicates that two-thirds of the money shall be used at the discretion of the Commissioner for operations and maintenance throughout the City.


Subdivision (f) calls for the Commissioner to generate a quarterly report of the monies received from each concessionaire, the amount owed by each concessionaire, how the revenue money was spent by DPR, and the balance of the New York City Concession Fund.


If enacted, Int. No. 327 would become effective immediately.
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A Local Law

To amend the Administrative Code of the City of New York in relation to concessions

contracts on properties under the jurisdiction of the Department of Parks and Recreation

Be it enacted by the Council as follows:

Section 1.  Declaration of Legislative Findings and Intent.  The commissioner, in accordance with the fundamental purpose of conserving and  maintaining the utility and beauty of all parks, squares, public places, all playgrounds and other recreation properties, and providing for their enjoyment in a manner that will leave them unimpaired for the enjoyment of future generations, shall require that any concession contract for use of any property under the jurisdiction of the commissioner shall be placed in a special fund for the sole use by the commissioner.  This bill will allow the commissioner to take all necessary steps to safeguard open space in parks so that all current park uses may be enjoyed by the public. It is imperative that although the concessions are valuable opportunities to augment the department’s budget, that the commissioner take all necessary steps to safeguard parks from over-commercialization.  The commissioner shall also ensure appropriate public input on local concession initiatives where applicable.  By allowing the department to keep the funds that are collected through concessions, their fiscal expense budget, adjusted for future value of $165,000,000 (5-year average of city funds spanning FY’99-FY’03) will be augmented and allow the department to properly maintain the open spaces throughout the city of New York.

§2. Title 18 of the administrative code of the city of New York is amended by adding a new section 18-134, to read as follows:

§18-134 Concessions on department property.   a.
There shall be established a special fund, to be known as the New York city parks concession fund, which shall be kept separate from the general fund and consist of monies received through concessions, where such concession is located on department property.  

b. 
The monies deposited in the fund shall be available for expenditure by the commissioner without further appropriation solely to support the operation and maintenance of parks, squares, public places, playgrounds and other properties under the jurisdiction of the commissioner.  

c. 
All monies deposited in the New York city parks concession fund shall remain in such fund until actually expended and shall augment the department’s annual expense and capital budgets.

d.
Concession fees paid to the city of New York and deposited into the fund shall be a supplement to and shall not in any way be a basis for reducing the department’s annual expense and capital budgets.

e.
Concession fees paid to the city of New York and deposited into the New York city parks concession fund shall be annually allocated as follows: 

(1) One-third of the revenue generated by a concession in a particular park and deposited into the New York city parks concession fund shall be used for the benefit of department properties in the community district in which it was generated in accordance with subdivision b of this section;  

(2) Notwithstanding the provisions of paragraph one of this subdivision, where a concession is located within department property that is not wholly contained in a single community district, one-third of the revenue from such concession shall be apportioned among all of the community districts that abut such department property and used in accordance with subdivision b of this section; 

(3) The remaining two-thirds of the revenue generated by a particular park and deposited into the New York city parks concession fund shall be available to the commissioner to be used by the commissioner in accordance with subdivision b of this section.

f.
The commissioner shall generate and issue a quarterly report to the speaker of the council of the city of New York, the New York city mayor’s office of management and budget and the comptroller of the city of New York of the monies received from each concession, the amount owed from each concession, the purposes and locations such monies were spent from the New York city parks concession fund and the revenues deposited and the balance of the New York city parks concession fund. 

§3.  This local law shall take effect immediately upon its enactment into law.
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