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I.
INTRODUCTION


On October 8, 2014, the Committees on Fire and Criminal Justice Services (“FCJS”), chaired by Elizabeth S. Crowley, and the Committee on Juvenile Justice (“JJ”), chaired by Fernando Cabrera, will hold an oversight hearing in which the Committees will examine the treatment of adolescents at New York City jails and the United States Department of Justice’s (“DOJ”) report regarding the adolescent jail population as well as the City’s response to that report.


The FCJS Committee previously held a hearing that examined the level of violence in New York City jails as well as the provision of health and mental health services in those jails in June of 2014, and subsequently passed Int. No. 292-A, which requires the Department of Correction (“DOC”) to post a quarterly report on its website regarding punitive segregation statistics for city jails, including the use of solitary confinement
. The FCJS and JJ Committees previously held hearings in the wake of the tragic 2008 death of 18 year old Christopher Robinson
 in the Rikers Island adolescent facility, which examined the unique problems faced by adolescents, 16 to 18 year olds, at Rikers, including the problem of violence. Subsequent to those hearings the Council passed local law 29 of 2009, which requires the DOC to report on certain jail security indicators regarding adolescents on a quarterly basis. The FCJS Committee also held a hearing on jail violence in 2010 after a number of highly publicized attacks on correction officers. In 2011, the Committee reviewed DOC’s strategic plan, which included a discussion of the level of jail violence and the Department’s efforts to combat it. In April of 2013 after several reports of increased violence in both the adult and adolescent facilities, along with reports of severe injuries being sustained by inmates and correction officers, the FCJS Committee once again conducted an oversight hearing focusing on the level of jail violence and DOC’s efforts to bring down the level of violence. Additionally, the Committee routinely reviews the level of violence in City jails and the DOC’s efforts to address that violence at the Committee’s yearly budget hearings and has conducted tours of the jail facilities. The Committee has also focused on both the provision of mental and medical health services in city jails and upon release from jail at prior hearings. 

II.
DOC BACKGROUND 

Under New York state law, 16 and 17 year-olds are automatically charged as adults for any crime, even misdemeanors. The DOC provides for the care, custody and control of adolescent pre-trial defendants who cannot afford to post bail, or those sentenced to a term of one year or less.
 The Department’s facilities include ten jails on Rikers Island as well as borough based jails in the Bronx, Brooklyn, Manhattan and Queens.
  

The vast majority of adolescents in DOC custody are confined to one institution at Rikers Island, the Robert N. Davoren Center (“RNDC”).
  During the fourth quarter of fiscal year 2014, 86.2% of adolescents were housed in this facility, which traditionally housed 16- 18 year old males together but recently began housing 18 year-old males separately.
  Of the adolescents not housed at RNDC, 3.9% were housed at the Eric M. Taylor Center (“EMTC”) which houses sentenced inmates, 4.5% were housed at the Rose M. Singer Center (“RMSC”) which houses females, and another 4.5% were housed at the Central Punitive Segregation Unit (“CPSU”) located at the Otis Bantum Correctional Center (“OBCC”)
.  RNDC had an average daily population of 489 during fiscal year 2014.
  The facility housing areas include: (i) cells; (ii) modular dormitories; and (iii) sprung structures (rigid frame tents capable of housing 40 or more individuals).
 Upon visiting these facilities, the DOJ reported that they are “old and in poor condition.
”  


According to the DOJ report, the adolescent population at Rikers Island is more problematic than the adult population; for example, almost two thirds of adolescents were charged with a felony, which is almost twice the rate of the adult population.
  Furthermore, rates of mental illness are higher than the adult population, as 51% of adolescent inmates suffer from mental illness.
  Over 30% of the population had spent time there before, 
 and according to the DOJ, many of these adolescents are associated with gang activity. 

III.
THE DOJ REPORT


The United States Attorney’s Office for the Southern District of New York investigated the DOC’s treatment of adolescents, focusing on the years 2011-2013.  The DOJ “focused on whether adolescents are subject to excessive and unnecessary use of force by DOC correction officers and their supervisors, whether DOC adequately protects adolescents from violence by other inmates, and whether DOC’s extensive reliance on punitive segregation subjects adolescents to an excessive risk of harm.
”  Their investigation involved the review of hundreds of thousands of pages of records, an independent investigation of certain “use of force” incidents, tours of the facilities, the use of a consulting firm, materials provided by third parties, interviews with all staff and inmates, and interviews with the DOC Commissioner and the Board of Correction, which oversees the DOC.  The DOJ reported that “a deep-seated culture of violence is pervasive throughout the adolescent facilities at Rikers
 and concluded that the DOC’s “pattern and practice of conduct” violates the constitutional rights of adolescent inmates.
  


The DOJ report focused on four key areas: (i) excessive use of force by DOC staff; (ii) inadequate reporting and investigation of violence; (iii) inadequate staff training; and (iv) excessive use of punitive segregation.  

A. Excessive Use of Force by DOC Staff
The DOJ found the rate of violence at Rikers to be “staggering.
”  During a single year, adolescents sustained a total of 754 visible injuries, over two per day, and there were 1,118 responses to emergency alarms, more than three per day.
  43.7% of adolescents were subject to use of force by staff at least once, and while adolescents make up only 6% of the jail population, 21% of incidents of force and/or serious injuries involved adolescents.  

The DOJ also found that the actual use of force is “undoubtedly even higher than the DOC’s data suggest because many incidents go unreported.
”  The DOJ reported that according to an internal DOC audit, 375 inmate-on-inmate fights went unreported in 2011 alone, which is striking given that only 795 inmate-on-inmate fights were reported in 2012 and 845 in 2013.
  The DOJ found that DOC officers systematically encourage inmates not to report assaults by using “a phrase that is widely used and universally known at Rikers: ‘hold it down.’ This expression is code for, ‘don’t report what happened.
’”  Those adolescents who refuse to “hold it down” suffer from retaliatory punishment by DOC staff.  

According to the report, DOC officers used serious force for shockingly minor infractions among inmates.  DOC officers punched inmates in the head for playing with their food,
 refusing to walk while being escorted,
 or refusing to stop doing pushups and report to bed.
  In one example, an inmate was punched and kicked in the head by multiple DOC officers because he allegedly took a civilian employee’s pen.  That inmate “was still spitting up blood and having difficulty breathing” hours after the incident.

The DOJ also found that DOC officers systematically take inmates to locations without camera coverage in order to inflict these beatings.  The DOJ reported that “inmates, correction officers, and supervisors are well aware of these locations” and some are called “’forget about me’” cells.
  Even where such video should exist, a disturbing amount of it goes missing when requested.  According to the report, the DOJ requested video for approximately 200 incidents and found that the DOC “had lost or was otherwise unable to locate” over 35% of these recordings.  The DOJ found this to be “possible tampering with important evidence.”
 

B. Inadequate Reporting and Investigation of the Use of Force
Not only are inmates encouraged to “hold it down” and not report incidents, there is also “a powerful code of silence [that] prevents staff who witness force from reporting.
” The DOJ found that DOC staff routinely submit demonstrably inaccurate reports about witnessing the use of force, and investigators and supervisors systematically rubber-stamp these reports despite “obvious omissions and failures,” “reinforcing the perception to officers that it is not important to be forthcoming or complete in their reports.
”

According to the report, DOC staff also routinely pressure non-DOC staff not to report the use of force, and threaten retaliation if these staffers file a report.
  Non-DOC staffers are essentially trained to “turn the other way” when DOC staff beat inmates; for example, one non-DOC staffer filed a report that she witnessed an inmate beating “because she was new” and “did not know she was supposed to go to the back of the clinic during such incidents.
”  


One finding of the report was that when the use of force is reported, it is inadequately investigated.  Per DOC policy, when the use of force is reported, the first investigation is conducted by the facility itself, and most incidents are not further investigated.  More serious incidents are then reviewed by the DOC’s Investigation Division (“ID”), though the DOJ found that the criteria for ID intervention are unclear.
 The DOJ found that facility reviews are “grossly inadequate,” “nearly always” concluding that force was justified “often despite evidence to the contrary.
” Essentially, these reviews are a “cursory” rubber stamp of officers’ often deceptive reports, “making it easier for correction officers to conceal misconduct.
”  


According to the report, when the ID does step in, its “overwhelmed” investigators are “largely ineffectual.
”  The DOJ found that the ID often fails to interview all witnesses, too often discredits inmate testimony despite physical evidence supporting such testimony, was inconsistent in recommending sanctions, and took too long to complete their investigations.
  Furthermore, in the “relatively rare” case where either the facility or ID found an excessive use of force, DOJ found that the disciplinary sanctions were inadequate.
 The DOJ reported that instances, which in other correctional systems would have warranted immediate firing, instead result in a sanction such as “counseling,”  “re-training” or the loss of vacation time.
  For example, one officer punched an inmate in the face who was already in handcuffs and being controlled by another officer, and while the facility Warden recommended he forfeit vacation days, his Captain instead imposed the purely verbal sanction – advising the officer that he “failed to be proactive with regard to his supervisory duties.
”  

C. Inadequate Staff Training
The DOJ found that a significant reason for increased violence at RNDC is caused by the fact that 90.9% of new officers at RNDC came straight from the training academy, and that as a result of their inexperience these officers were more likely to use violence. The turnover level at RNDC is high and DOC efforts to entice staff to stay by offering “modest special assignment pay” have “made little difference.
”  


The DOJ also found that DOC’s use of force training is insufficient, and that the limited adolescent-specific training instituted in 2013 does “not adequately address the practical skills needed to manage the Rikers adolescent population or handle the serious challenges RNDC staff actually face.
”  

D.  Excessive Use of Punitive Segregation

Adolescents involved in inmate-on-inmate fights or who commit non-violent rule violations are sentenced to time in “punitive segregation,” which means placing the inmates in six by eight foot single cells for 23 hours per day with one hour of recreation.  They are offered educational services telephonically but are not allowed to attend school. The DOJ found that punitive segregation is employed at an “alarming rate and for excessive periods of time.
”  Approximately 15-25% of adolescents were in punitive segregation on an average day in 2013
 and of that 15-25%, almost two-thirds had sentences of 60 days or longer.
 

The DOJ’s consultant concluded that excess use of punitive segregation is counterproductive, actually aggravating the rate of violence at the DOC and not lowering it.  The consultant further concluded that the effects of isolation cause increased “acting out,” and the excessive time adolescents face in punitive segregation gives them little motivation to act more appropriately.
 


The DOC attempted some reform in this field by creating a facility for infracted adolescents with mental health needs called the Restrictive Housing Unit (“RHU”).  There, the DOC uses a reward system designed to encourage good behavior, where inmates can ultimately earn a reduction in their punitive segregation time.
 The DOJ found this program to have had “little success,”
 and that only a small percentage of inmates have actually received a sentence reduction.
  Fundamentally, the DOJ found that the RHU still houses the adolescents in isolation in excess, and that even those few who have achieved some rewards are still held in isolation for 21 hours per day.
  The DOJ and the Board of Correction agree that the RHU should be eliminated.


More recently, the DOC attempted reform in reducing the length of sentences of punitive segregation.  The DOJ reported that “it is too early to assess” the impact of these reforms.
 

IV.
THE DOJ RECOMMENDATIONS


The DOJ found that “for years, DOC officials have been well aware of the frequency and severity of staff use of force against adolescents, the high incidence of inmate-on-inmate fights, and the number of serious injuries sustained by adolescents, but have failed to take reasonable steps to ensure adolescents’ safety.
” In fact, in 2004, a consultant “issued a scathing report” on the frequency of “headshots” at Rikers, finding that “’there is utterly no question that the Department, by tolerating the routine use of blunt force headstrikes by staff, experiences a significantly greater number of injuries to inmates than the other metropolitan jail systems with which I am familiar.
”  In the last 10 years, the DOJ found that the DOC’s attempts at reform “have thus far done little to meaningfully reduce violence among the adolescent inmate population.
”  


The DOJ proposed ten general areas of reform:

1. House adolescent inmates off Rikers Island

2. Increase the use of cameras

3. Strengthen use of force protocols

4. Strengthen use of force reporting

5. Strengthen use of force investigations

6. Increase the safety protocols for inmates and supervision of guards

7. Enhance training

8. Increase accountability for staff who violate DOC rules and regulations

9. Modify inmate discipline, reducing the use of punitive segregation

10. Modify top level management policies by increasing their presence in the facilities and developing a long term strategic plan for combating violence

Under federal law 42 U.S. C. § 1997a, the DOJ has the legal authority to sue the DOC for a systematic denial of inmate rights.  The DOJ believes the DOC’s current policies violate the constitutional rights of adolescent inmates under both the 8th and 14th amendments to the United States Constitution.  Presently, there has been no court action by the DOJ.

V.
RECENT ACTIVITY


The DOJ report focused on activity ending in 2013, under the administration of former New York City Mayor Michael R. Bloomberg.  In early 2014, newly-elected Mayor Bill de Blasio promised reforms for Rikers Island and appointed Joseph Ponte as commissioner of the DOC.  Since that time the DOC has provided statistics to the Council regarding various jail and violence indicators for both the department-wide and adolescent populations. The following chart shows that data for fiscal years 2012, 2013 and 2014: 

	DEPARTMENT-WIDE BACKGROUND DATA
	FY 12
	FY 13
	FY 14

	AVERAGE DAILY INMATE POPULATION
	12,287
	11,827
	11,408

	ANNUAL INMATE ADMISSIONS
	84,754
	81,758
	77,141

	AVERAGE LENGTH OF STAY (DETAINEES)
	53.5
	53.9
	54.1

	AVERAGE LENGTH OF STAY (SENETENCED)
	38.6
	39.2
	41.0

	INMATE ARRESTS
	650
	799
	995

	VISITOR ARRESTS
	355
	315
	307

	DEPARTMENT-WIDE INCIDENT DATA
	
	
	

	USE OF FORCE A (SERIOUS INJURY) requires more than basic first aid
	147
	129
	161

	USE OF FORCE B (MINOR INJURY) requires basic first aid
	1,201
	1,554
	1,812

	USE OF FORCE C (NO INJURY)
	1,062
	1,294
	1,806

	Total # "B" AND "C" 
	2,263
	2,848
	3,618

	Total # USE OF FORCE A/B/C
	2,410
	2,977
	3,779

	ASSAULT ON STAFF A
	87
	75
	92

	ASSAULT ON STAFF B
	353
	410
	439

	ASSAULT ON STAFF C
	140
	161
	221

	Total # "B" AND "C" 
	493
	571
	660

	Total # ASSAULT ON STAFF A/B/C
	580
	646
	752

	# INFRACTIONS FOR INMATE FIGHTS & ASSAULTS
	7,552
	7,622
	8,827

	# OF SERIOUS INJURY TO INMATE
	186
	181
	203

	# OF STABBINGS/SLASHINGS
	55
	68
	89

	ADOLESCENT DATA
	
	
	

	HOMICIDES 
	0
	0
	0

	ATTEMPTED SUICIDES 
	0
	0
	0

	SUICIDES 
	0
	0
	0

	STABBINGS 
	1
	0
	0

	SLASHINGS
	3
	7
	0

	USE OF FORCE A (SERIOUS INJURY) requires more than basic first aid
	17
	15
	14

	USE OF FORCE B (MINOR INJURY) requires basic first aid
	277
	305
	291

	USE OF FORCE C (NO INJURY)
	279
	331
	320

	Total # USE OF FORCE A/B/C
	573
	651
	625

	USE OF FORCE CHEMICAL AGENTS A/B/C
	356
	348
	301

	Total # ASSAULT ON STAFF A/B/C
	96
	105
	99

	USE OF FORCE ALLEGATIONS A
	2
	1
	1

	USE OF FORCE ALLEGATIONS  B AND/OR C
	50
	63
	37

	INFRACTIONS FOR  INMATE FIGHTS
	1998
	1756
	1632

	SERIOUS INJURIES TO INMATE
	39
	25
	16

	* The "C" category, which means no injury, was adopted at the start of FY12.  For the first half of CY12,"C" is included in the "B" category.
	



Overall rates of the use of force at Rikers Island for both adult and adolescent populations have risen in 2014.  According to the Board of Correction, who receives their data from the DOC, use of force rates for all inmates at Rikers have increased every month of 2014 relative to the 2013 rates. The following chart, provided by the Board of Correction, shows the use of force rates for each month over the last 10 years:
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	Year
	JAN
	FEB
	MAR
	APR
	MAY
	JUN
	JUL
	AUG
	SEP
	OCT
	NOV
	DEC
	TOTAL
	Rate
	Census
	Days

	2004
	69
	77
	81
	75
	72
	82
	84
	68
	66
	91
	94
	102
	961
	0.594
	13,708
	366

	2005
	77
	80
	67
	67
	79
	77
	92
	80
	86
	90
	80
	91
	966
	0.612
	13,416
	365

	2006
	88
	84
	115
	105
	115
	114
	124
	106
	102
	130
	102
	114
	1299
	0.800
	13,789
	365

	2007
	112
	80
	134
	131
	97
	111
	107
	122
	110
	148
	144
	106
	1402
	0.847
	14,060
	365

	2008
	130
	107
	107
	133
	176
	129
	148
	136
	144
	156
	174
	197
	1737
	1.086
	13,545
	366

	2009
	148
	132
	142
	158
	150
	149
	147
	143
	126
	141
	155
	151
	1742
	1.121
	13,194
	365

	2010
	168
	146
	160
	190
	168
	175
	186
	169
	168
	176
	166
	158
	2030
	1.324
	13,023
	365

	2011
	139
	136
	152
	174
	190
	155
	172
	160
	190
	173
	156
	178
	1975
	1.351
	12,419
	365

	2012
	219
	204
	217
	229
	259
	257
	291
	242
	252
	287
	245
	230
	2932
	2.056
	12,078
	366

	2013
	241
	230
	253
	239
	252
	212
	255
	282
	301
	352
	304
	364
	3285
	2.387
	11,687
	365

	2014
	382
	334
	330
	264
	291
	324
	347
	341
	
	
	
	
	2613
	3.051
	11,017
	241


V. 
RESPONSES TO THE DOJ REPORT

When the DOJ Report was released in August 2014, Commissioner Ponte said the department had already ordered the installation of more video cameras, separated the 16- and 17-year-olds from the 18-year-olds, and that he would work with the DOJ "to implement whatever additional strategies and policies are appropriate and feasible to further improve the care and safety of the adolescent population."
 

In September 2014, it was announced that the city had hired the management consulting firm McKinsey & Company to develop a plan for reforms.
  It was also announced that Deputy Chief Michael Blake was hired to replace Florence Finkle to run the DOC’s Office of Excellence, which sets standards for the performance and professionalism of the department's staff.  Notably, according to the Daily News, in 2012, Blake was sued by a female officer, who charged he harassed women under his command in Jamaica's 103rd Pct.
  

Later in September, the New York Times reported that a confidential DOC report revealed that 375 incidents that should have been logged as fights between teenage inmates in the year 2011, had been omitted by DOC staff in an effort to improve the departmental statistics that were submitted to the DOJ’s investigators.
  The report also showed a recommendation that the two wardens involved in the cover-up, William Clemons and Turhan Gumusdere, be demoted – this recommendation was also redacted from the information submitted to the DOJ.  The two wardens were subsequently promoted, and, in 2014, Commissioner Ponte promoted Mr. Clemons again to chief of department, the top uniformed position, despite another recommendation against him by the city’s Department of Investigation.
  

In response to this new information, as well as the expiration of the city’s 49-day response period, Preet Bharara, the United States attorney for the Southern District of New York, released a statement saying, "We stand ready to take legal action to compel long-overdue reforms at Rikers, if that becomes necessary to get the job done."
  The city’s current corporation counsel, Zachary W. Carter, stated, “The city is fully committed to complete and expeditious reform of operations affecting all people held at Rikers Island, including adolescents. We expect to demonstrate through our actions and verifiable data — not promises or talk — that meaningful operational reforms are already underway and will continue.”
 

Last week, reports indicated that a joint memo to the Mayor’s office from the DOC states that by the end of the year, 16- and 17-year-olds will no longer be sent to solitary confinement.
 


 VI.
ISSUES AND CONCERNS

The Committees are concerned with the level of violence at Rikers Island in the adolescent facilities, particularly within RNDC. The Committees are also concerned that the steps the DOC has taken since the DOJ report was issued have inadequately addressed the depth and breadth of the problems there.  

The Committees want to be sure that every effort is being made to ensure that: (i) the DOC is considering whether to move RNDC off Rikers Island; (ii) the DOC is increasing the amount of cameras used at RNDC; (iii) all allegations of violence are thoroughly investigated and that the DOC’s Investigation Division has the adequate resources to investigate and properly sanction any inappropriate use of force at RNDC; (iv) adolescent inmates feel empowered to report any inappropriate use of force by DOC staff; and (v) all correction officers are appropriately screened, trained, supervised, and held to the highest standard of conduct and recognized and rewarded for their important work.

� See joint FCJS, Health, Mental Health, Developmental Disability, Alcoholism, Drug Abuse and Disability Services oversight hearing on June 12, 2014.


� See joint FCJS, Juvenile Justice, Youth Committee Oversight hearing on November 24, 2008 and joint FCJS, Juvenile Justice oversight hearing on February 23, 2009.


� New York City Department of Correction Strategic Plan. 


 http://www.nyc.gov/html/doc/html/about/Strategic_Plan_n.pdf


� Id.


� DOJ Report at 5.


� Id.


� � HYPERLINK "http://www.nyc.gov/html/doc/downloads/pdf/adolescent/census_data/4TH_QTR_FY2014_ADOLESCENT.pdf" �http://www.nyc.gov/html/doc/downloads/pdf/adolescent/census_data/4TH_QTR_FY2014_ADOLESCENT.pdf�. It is unclear how many adolescents were housed in in borough based jails. 


� http://www.nyc.gov/html/doc/downloads/pdf/adolescent/census_data/ANNUAL_REPORT_FY14_ADOLESCENT.pdf


� As of May of 2013 the DOC website reported the capacity of RNDC as 2,238.


� DOJ Report at 5


� DOJ Report at 6


� Id.


� http://www.nyc.gov/html/doc/downloads/pdf/adolescent/census_data/ANNUAL_REPORT_FY14_ADOLESCENT.pdf


� DOJ report at 1


� Id. at 3


� Id.


� Id. at 7


� Id. at 8


� Id.


� Id. at 9


� Id. at 22


� Id. at 18, described in detail in Appendix, Inmate I


� Id. at 13


� Id. at 15


� Id. at 17-18


� Id. at 20


� Id. at 28


� Id. at 21


� Id. 


� Id. at 24


� Id. 


� Id. at 29


� Id.


� Id.


� Id. at 32


� Id. at 34-36


� Id. at 36


� Id. at 37


� Id.


� Id. at 40


� Id. at 44


� Id. at 46


� Id.


� Id. at 49


� Id. at 47


� Id. at 48


� Id.


� Id.


� Id.


� Id.


� Id. at 50


� Id.


� Id. at 13


� Id. at 51


� http://www.reuters.com/article/2014/08/05/us-nyc-jail-idUSKBN0G41NW20140805


� http://www.nytimes.com/2014/09/09/nyregion/new-york-hires-consultant-to-create-rikers-island-reform-plan.html?module=Search&mabReward=relbias:s,{&quot;1&quot;:&quot;RI:5&quot;}&assetType=nyt_now


� http://www.nydailynews.com/new-york/city-correction-department-hires-nypd-boss-sued-sexual-harassment-article-1.1947647


� http://www.nytimes.com/2014/09/22/nyregion/report-twisted-data-on-fights-in-a-rikers-jail.html?ref=nyregion


� Id.


� http://www.justice.gov/usao/nys/pressreleases/September14/StatementofUSAttorneyonStatusofRikersInvestigation.php


� http://www.nytimes.com/2014/09/23/nyregion/us-faults-rikers-island-officials-response-to-report-on-violence.html?_r=0


� http://www.huffingtonpost.com/2014/09/29/nyc-teen-solitary_n_5904116.html
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