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On October 28, 2014, the Committee on Education, chaired by Council Member Daniel Dromm, and the Subcommittee on Non-Public Schools, chaired by Council Member Chaim M. Deutsch, will hold a joint oversight hearing on Special Education Instruction and Student Achievement.  Representatives from the Department of Education (DOE) and from non-public schools serving students with disabilities, as well as union leaders, advocates, educators, parents and students have been invited to testify.  

Background

The Committee on Education has held six hearings on special education since the 2002 start of the Bloomberg Administration, which initiated a series of special education reforms.  The first hearing, held on June 4, 2003, focused on the initial DOE “Children First” reform of the City’s special education system.
  A follow-up hearing, held on October 7, 2005, focused on a report commissioned by the DOE to evaluate their 2003 reorganization of special education programs, known as the “Hehir report.”
  A third oversight hearing was held on September 19, 2006 to examine special education evaluations and placements by the DOE.
  Another hearing, on January 29, 2009, was held to examine the impact of DOE’s 2007 reorganization of special education.
  In June 2012 the Committee held a hearing on the impending citywide implementation of a multi-year special education reform plan to improve education for students with disabilities by enrolling them in their neighborhood zoned school and mainstreaming them alongside general education students as much as possible.
  Finally, on October 25, 2013, the Committee held a hearing to examine the progress of the citywide special education reform.

Students with disabilities comprise a large and growing segment of the New York City public school population.  In the 2012-13 school year (FY13), there were 176,360 school-age special education students, representing 17% of the City’s public school enrollment.
  By 2013-14 (FY14) the number of special education students in City public schools increased to 194,232 representing 18.8% of enrollment.
  
Despite the numerous special education restructuring and reform efforts by DOE in recent years, students with disabilities continue to perform far below their general education peers.  On the State English Language Arts (ELA) exam, only 5.7% of City students with disabilities in grades 3 through 8 scored at or above proficient in 2013, compared to 31.3% for their non-disabled peers.
  In 2014, ELA scores for students with disabilities increased slightly to 6.7% proficient, while proficiency for non-disabled students went up to 34.2%.
  Similarly, on the State Math test, only 8.4% of students with disabilities in grades 3 through 8 scored at or above proficient in 2013, compared to 34.6% for non-disabled students.
  Math scores improved in 2014 for students with disabilities, to 11.4% proficient, while math scores for non-disabled students rose to 40.3%.
  It’s important to note that the percentages of students with disabilities who failed to achieve proficiency does not include students with the most profound needs who participate in Alternative Assessments rather than standardized testing.
Graduation rates for special education students in City schools have also historically been much lower than those for their peers in general education.  According to DOE, in 2013, the latest year for which such data is available, only 37.5% of students with disabilities graduated within 4 years of entry into high school (up from 30.5% in 2012), compared to 70.6% of general education students (down slightly from 71.4% in 2012).
  Although there has been some recent improvement in the performance of special education students, there is still a wide achievement gap between students with disabilities and their non-disabled peers.  Closing this achievement gap and improving academic outcomes for students with disabilities is the chief reason cited by DOE for its efforts to reform special education in recent years.
  
Mayor Bill de Blasio and Chancellor Carmen Fariña have already begun to make additional changes to special education in their first year in control of the City’s school system, which we will explore at today’s hearing.  While prior hearings focused primarily on structural aspects of special education reform (e.g. shifting responsibility for education of the majority of students with disabilities to local district schools), today’s hearing will examine DOE’s ongoing efforts to improve instruction for students with disabilities, with a particular emphasis on literacy instruction.  Since many students with disabilities, particularly many with the most severe disabilities, are educated in non-public settings, the Committees also expect to hear from some non-public providers about their practices and results.
Federal and State Mandates
The education of students with disabilities is governed by the federal Individuals with Disabilities in Education Act (IDEA) which requires states to provide a free appropriate public education to all children with disabilities residing in the state.
  Additionally, Section 504 of the Rehabilitation Act of 1973, as amended (Section 504) is a federal law designed to protect the rights of individuals with disabilities in programs and activities that receive Federal financial assistance from the U.S. Department of Education (ED).
  Section 504 provides: "No otherwise qualified individual with a disability in the United States . . . shall, solely by reason of her or his disability, be excluded from the participation in, be denied the benefits of, or be subjected to discrimination under any program or activity receiving Federal financial assistance . . . ."

In addition to IDEA and Section 504, New York State Education Law and Regulations of the Commissioner of Education also govern education of children with disabilities throughout the State.  In accordance with the law, students with disabilities are to be provided special education in the “least restrictive environment” to enable students with disabilities to be educated with non-disabled students to the “maximum extent appropriate.”
  The “least restrictive environment” (LRE) means “that placement of students with disabilities in special classes, separate schools or other removal from the regular educational environment occurs only when the nature or severity of the disability is such that even with the use of supplementary aids and services, education cannot be satisfactorily achieved.”
  The law states further that the placement of students in the LRE must:
· provide the special education needed by the student;

· provide for the education of the student to the maximum extent appropriate to the needs of the student with other students who do not have disabilities; and

· be as close as possible to the student’s home.

Students with disabilities placed together for the purposes of education must be grouped by similarity of individual needs, including but not limited to, the following:

· The range of academic or educational achievement of such students must be limited to assure that instruction provides each student appropriate opportunities to achieve his or her annual goals;

· The learning characteristics of students in the group shall be sufficiently similar to assure that the range of academic achievement is maintained;

·  The social development of each student must be considered prior to placement in any instructional group to assure that the social interaction within each group is beneficial to each student, contributes to each student’s social growth and maturity and does not consistently interfere with the instruction being provided;

· The stages of physical development of students may vary, provided that each student is provided appropriate opportunities to benefit from such instruction; and

· The management needs of such students may vary, provided that environmental modifications, adaptations, or, human or material resources required to meet the needs of any one students in the group are provided and do not consistently detract from the opportunities of others in the group.

Moreover, the law states that special education instruction shall be provided by “individuals appropriately certified or licensed.”

IDEA, Section 504 and State Regulations
 also require that students with disabilities receive supports and services to meet their needs, including specially designed instruction,
 assistive technology, and modified text.
  Additionally, for the past 2 years, under the IDEA and Part 200 of the New York State Regulations of the Commissioner of Education, elementary schools have been required to use a process known as Response to Intervention (RtI), a multi-tiered approach designed to help struggling learners in which students' progress is closely monitored at each of 3 tiers of increasingly more intensive, evidence-based interventions.
  Lastly, the IDEA and Section 504 also require that schools provide curriculum materials in a variety of accessible formats to reach all kinds of learners.
  Schools must provide Accessible Instructional Materials (AIM) that have been designed or converted in ways that makes them usable across a wide range of student inputs.
  Materials covering the same curriculum must be presented, as needed by individual students, through print, digital media, graphics, audio and video.
  
Research
Research results for special needs students educated using the “inclusion” model (i.e. inclusion of students with disabilities in classes with their non-disabled peers) has been very positive - showing that the more time students with disabilities spend in general education classrooms, “the less often they miss school or act out in class, the higher their test scores, and the better their job prospects.”

When it comes to instructional practices specifically related to literacy, research shows that literacy for students with disabilities can be improved when intensive and systematic evidence-based interventions are used.
  Literacy skills can be taught to and learned by students with disabilities.
  Students with disabilities demonstrate growth in literacy skills when given a structured literacy-rich environment.
  Such an environment should include phonics instruction, reading connected text
 and explicit, small group, intensive instruction.
  High-quality language and literacy instruction in inclusive classrooms has also been shown to accelerate reading growth and narrow the literacy gap between skilled readers and poor readers.
  Moreover, students with intellectual and other developmental disabilities educated in general education classrooms demonstrate better performance in reading and math and significantly higher gains in adaptive behavior when compared with students with intellectual and other developmental disabilities educated in separate settings.
 
Special Education in New York City

The DOE oversees and supports provision of special education services to school-age and pre-school students with disabilities in public and non-public schools.
  In the 2013-14 school year (FY14), a total of 250,509 students were receiving special education services (an increase from the 225,325 served in FY13), representing approximately 24.3% of the overall school system enrollment of 1.032 million students. 
  Of this special education enrollment, 223,975 were school-age students (194,232 public school and 29,743 non-public school) and 26,534 were pre-school (600 public school and 25,934 non-public school).
  Also in the 2013-14 school year, 18,849 students were recommended for special education services (an increase from 15,259 the prior year) and 5,615 students were deemed no longer in need of special education services (a steep decline over the prior year’s 7,119).
  

Although they have been in their current positions for less than a year, Mayor Bill de Blasio and Chancellor Carmen Fariña have already made several changes to the DOE’s special education system.  Mayor de Blasio announced in June that the City would curb its legal challenges against parents who want the DOE to pay for their children with disabilities to attend private schools.
  Beginning in September 2014, the City agreed not to fight cases that have previously been settled or that parents have won, and it will seek settlements more quickly when it does not plan to challenge reimbursement claims.
  Additionally, the City will also ease the paperwork requirements on parents seeking those reimbursements, and will expedite payments to them.

Chancellor Fariña has also made some organizational changes, dividing the DOE’s former Division of Students with Disabilities and English Language Learners, into the Division of Specialized Instruction, headed by Deputy Chancellor Corinne Rello-Anselmi, and a separate Department of English Language Learners and Student Support, with former superintendent Milady Baez appointed to the newly created position of Senior Executive Director.
  As part of the departmental restructuring, the Chancellor also established a Special Education Office last March within the Division of Specialized Instruction and named Johannah Chase chief executive officer of the newly created special-education office.
  At present, the Special Education Office is undergoing a leadership transition, as Johannah Chase left DOE earlier this month and is being replaced by Christina Foti, a former special-education teacher, literacy coach, and assistant principal who most recently served as principal of PS 231K in Brooklyn, which is part of District 75, the citywide district for schools serving students with severe disabilities.
 
The Chancellor has also expanded the popular ASD Nest program, which integrates students with autism into classes with general education students.  Four new schools, Tottenville High School, P.S. 316, The Lab School High School, and the High School of Telecommunications Arts and Technology, will join 28 others taking part in the ASD Nest program 10 years after Chancellor Fariña first helped to develop its pilot program in District 15 in Brooklyn.
  Last year, the Nest program involved 900 students with autism and 3,000 other students, a relatively small share of the more than 10,000 students with autism in city schools.
  The Nest model includes small, mixed classes of students with autism and general education students run by two co-teachers who participate in ongoing training.
  Nest also encourages organized, structured classrooms to limit distractions and overstimulation for students with autism, eliminating unnecessary furniture that might clutter a room and including a comfortable “time out” area where students can go when they feel overwhelmed.

Fiscal changes

The DOE revised its Fair Student Funding (FSF) formula starting with the 2012-2013 school year so that the weight system used to reflect special education need would more accurately reflect the Department’s new special education policies.
  The DOE attempted to tie the special education weights to special education needs by subject area, since many students require special instruction only for certain subject areas rather than a full day of special instruction in all subjects.  The DOE expected that more students would be shifted away from full time (at least 60% of their class time) self-contained classes and Integrated Co-Teaching (ICT) classes, to spending just 21-59% of their time in special education classes.
  The revised formula essentially rewards schools for minimizing the number of students in self-contained (SC) classes and providing students with only the special instruction that is documented on their Individualized Education Program (IEP), enabling them to spend more time in general education classes.
  The Post IEP Support was a new weight added to the formula in Fiscal 2013. It provides schools with an allocation for post IEP support services for students who have met the goals of their IEP and no longer need the services provided by an IEP.  See the table below for the special education weights for FY 2015.  
FY 2015 Special Education Weights
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Non-Public Schools

There are three ways the DOE may pay for private school when it has not provided an appropriate public school placement for a student with a disability: 1) a non-public school recommendation on a child’s IEP; 2) a P-1, or “Nickerson” letter; and 3) payment through an Impartial Hearing.
  

In the first scenario, an IEP Team may decide that the public school system has no appropriate program for a child.  In this case, they will make an IEP program recommendation called “defer to the Central Based Support Team” (CBST).  The CBST is a DOE office that matches special education students to state-approved, private special education schools, also called non-public schools.

In the second instance, the DOE must provide parents with a P-1, or “Nickerson,” letter when their child’s IEP recommends a special class and the DOE has failed to offer a placement within the mandatory timelines.
  A P-1 letter requires the DOE to pay tuition for the school year of any special education, state-approved non-public school (NPS) that accepts your child.

Finally, if parents can prove that the DOE failed to provide their child with a free, appropriate public education (FAPE), they may be able to win payment for tuition at a private day or residential school, including schools that are not on the state-approved list.
  They will also have to prove that the school they have chosen is appropriate to address their child's special education needs.  To obtain tuition payment this way, they must file for an impartial hearing, and it is often advisable to have an advocate or attorney advise or represent the parents.

Issues and Concerns

Parents and educators alike have embraced the thrust of the special education reform towards greater integration of students with disabilities with their non-disabled peers, which research shows has benefits for all students.  The DOE’s efforts to serve special-needs students in their neighborhood schools and the new budget formula weights, have resulted in students with disabilities being less isolated from their non-disabled peers.  However, the reform isn’t meant to simply move special-needs students around − it’s also supposed to help them perform better in school and eventually graduate.  On that front, results have been decidedly mixed.
  
While State test scores for special-needs students have improved slightly in the past few years, the share of suspensions that go to students with disabilities has actually increased since the reform started.

Additionally, most students who are moved out of self-contained, special-education-only classes, are sent to classrooms that have two teachers and a mix of students with and without disabilities.  These “inclusion” or integrated co-teaching (ICT) classes, are not right for every student with special needs.  “Integrated classes can be large and bustling and ill-suited for students who are easily distracted or have trouble working independently.”
  The value of integrated classes can also be lost when too many students with disabilities are placed in them, overwhelming the teachers and depriving those students of non-disabled classmates who might serve as models or mentors.
  While the DOE does not allow more than 40% of the students in an inclusion class to have IEPs, teachers say that space- and staff-starved administrators sometimes find ways around those rules, resulting in some ICT classes having more students with special needs than general education students.
  

In fact, violation of this ratio of no more than 40% students with disabilities in an ICT class with two teachers is one of the most common types of complaints lodged by teachers with their union, the United Federation of Teachers (UFT).
  Other common complaints said that students were not getting any or all of their mandated services, like speech therapy, small-group lessons, or paraprofessionals; or that classes that should have included special-education teachers were missing them.
  Some educators and advocates have also complained that school administrators have inappropriately altered the personal learning plans, or IEPs, of some special-needs students based more on available resources than the needs of the students.
  These are among the 151 complaints related to special education that were filed with the UFT last year, which the union then reported to the city, according to a DOE document obtained by the education news report Chalkbeat.
  That represents a more than 60% increase from the number of complaints filed during the same September-to-December period the year before, although many complaints go unreported.
  
Parents of students with disabilities have long complained that their children are not receiving all of the services to which they are entitled.  An October 15, 2014 article by Chalkbeat cites new data which shows that, “[t]he city is failing to provide thousands of services to students with disabilities, and the shortfall is worst in some of the city’s poorest and least accessible neighborhoods.”
  The DOE has trouble keeping up with the growing demand for these “related services,” which include speech therapy, occupational therapy, physical therapy and intensive counseling, among others.  When a child’s school does not have adequate staff to provide all of the needed services, the DOE refers the parent to one of several large service agencies, and if none of the agencies can provide the service, the DOE offers vouchers to parents, who then have to arrange appointments with independent providers.
  Because of the DOE’s pay structure, many providers are unwilling to travel to homes and schools in the city’s far-flung corners.  Despite an 18% increase in demand, the total number of unprovided services is actually down 15% since 2010.
  While just 1.5% of services went unprovided in the city’s five wealthiest communities, in certain neighborhoods in the Bronx, Harlem and Washington Heights in Manhattan, and parts of Queens and Brooklyn, more students are going without those services than before.
  For example, 19% of those required services were unprovided in Jamaica, Queens last year;
the Bronx neighborhoods of Hunts Point and Longwood, saw the number increase from 591 to 758 last year; and in Coney Island, the number nearly quadrupled in one year, from 82 to 303.

While the de Blasio Administration has begun to make some additional changes to the City’s special education system beyond those implemented in the 2010-13 citywide reform, parents and advocates are concerned that the changes are happening too slowly and don’t go far enough in improving instruction for students with disabilities.  
Advocates are particularly concerned that the DOE has not provided sufficient professional development to teachers in district schools to enable them to adequately meet the needs of the influx of students with disabilities that they are now serving.  A study of 15 “best practice” schools that had successfully implemented the City’s special education reform, found after hundreds of interviews with educators an overwhelming request for more professional development.
  Some of the key recommendations made in this report call on the DOE to create a clearinghouse to expand the publicly available resources pertaining to understanding and educating students with various disabilities and increase professional development in effective behavioral practices and around the instructional core.
  In the area of literacy, advocates would like to see more professional development in multi-sensory approaches to reading instruction, such as Orton-Gillingham and Wilson reading programs, which are particularly effective for students with learning disabilities like dyslexia, and other disabilities.

Non-public schools serving special-needs students often specialize in serving students with similar disabilities, such as autism, language-based learning disabilities, visual or hearing impairments, and so on.  These schools may have developed or refined specific methods and approaches to the instruction of students with these disabilities that would be useful for educators in public school settings.  We hope to learn more about these non-public school’s instructional approaches and best practices.
Conclusion
At today’s hearing, the Committees will examine DOE’s ongoing efforts to improve instruction for students with disabilities, with a particular emphasis on literacy instruction.  Since many students with disabilities, particularly many with the most severe disabilities, are educated in non-public settings, the Committees also expect to hear from some non-public providers about their practices and results.  The Committee also expects to hear testimony from parents, students, educators, advocates, unions and others regarding their concerns about and recommendations for improvement of DOE’s special education system.  
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