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TITLE:

A Local Law to amend the New York City Charter in relation to the adjudication of violations of laws enforced by the New York City Department of Consumer Affairs.

INTROduction

On February 13, 2005, the Committee on Consumer Affairs will again consider a proposal to amend the New York City Charter in relation to the adjudication of violations of laws enforced by the New York City Department of Consumer Affairs (“DCA”).  The Committee previously held one hearing on this issue on February 8, 2005 (then Introductory Bill No. 390-2004).  At that time, the Committee heard testimony from representatives of the Administration as well as from several small business associations.  Invitees for today’s hearing include DCA and those same small business association representatives who previously testified. 

DCA’S ADJUDICATION AUTHORITY                                                                      
The New York City Department of Consumer Affairs was created in 1969 to oversee and promote business within New York City.  DCA aims to protect consumers from unscrupulous trade practices and to encourage an environment in which law-abiding businesses can prosper.  To that end, the New York City Code and Charter empower DCA to issue licenses to fifty-five categories of businesses operating in the City.
                                                     


One of DCA’s primary responsibilities is overseeing the New York City License Center.  This department accepts permit applications, reviews renewal requests, collects fees, and issues licenses to more than 60,000 businesses, including cigarette dealers, locksmiths, garages and parking lots, electronic stores, home improvement contractors and vendors.
  DCA is also responsible for enforcing the provisions of the licenses that it grants.  The DCA Enforcement Division’s (“ED”) field inspectors conduct more than 100,000 routine site inspections annually to ensure that laws intended to protect consumers are upheld and assure that businesses are in compliance with the requisite licenses’ provisions.  Further, the ED oversees weights and measures, consumer protection, and business licensing laws.
                 


The DCA Licensing and Collections Division collects fines from licensed and unlicensed businesses that violate consumer protection, license enforcement, and weights and measures laws.  The Division also processes licenses and collects fines for the New York City Department of Health.  Additionally, DCA litigates against rule-breaking vendors.  

The City manages approximately 200,000 complaint calls each year. When a complaint falls within DCA's jurisdiction, the DCA Consumer Complaints Division attempts to mediate between the consumer and the vendor.  If the issue cannot be resolved, a DCA administrative law judge will hear the case.  When appropriate, the DCA Legal Division will also pursue litigation against businesses that defraud consumers. 

Presently, DCA’s capacity to hear and adjudicate violations is limited to persons or organizations that allegedly violate the terms of their DCA-issued licenses.  Consequently, DCA-issued Notices of Violations (“NOVs”) that fall outside DCA’s hearing jurisdiction, even if issued to a licensee, must be referred to the state court system.
  Int. No. 201 is a proposal to add a new section to the City Charter authorizing the Department of Consumer Affairs (“DCA”) to hear and adjudicate all Notices of Violation (‘NOV”) that it issues.  
HEARING PROCEDURES FOR ALLEGED VIOLATORS

As noted, DCA is responsible for enforcing various state and local consumer protection laws.  Any licensee charged with violating a condition of its license is provided notice and an opportunity to be heard, represented by counsel, at an administrative hearing held at the Department.  

Thousands of businesses within the City do not require a license to operate but remain subject to New York State laws that are enforced by DCA, including the New York City License Enforcement Law, Article 16 of the New York State Agricultural and Market Law and the New York City Consumer Protection Law (“CPL”).  DCA provides those licensed and non-licensed businesses charged with violating state law the opportunity to unofficially resolve violations through settlement negotiations.  As DCA lacks jurisdiction to impose sanctions under these circumstances, however, these businesses do not receive a full-fledged DCA hearing.  Instead, DCA must commence a legal action against the alleged violator in State Court if the parties cannot reach an amicable settlement.  Should the DCA decline to pursue litigation, the business has no mechanism to clear itself of the outstanding violation.  Perhaps more importantly, however, businesses may ignore DCA notices because the Department cannot hold hearings and compel penalties without costly court proceedings.
 

When the DCA commences an action in State Court for an alleged violation of the state’s Consumer Protection Law (“CPL”), DCA prevails 92 percent of the time.  By contrast, the DCA loses cases at its own administrative law tribunal an average 13 percent of the time, and as much as 24 percent in certain categories.  Yet, DCA often will not pursue CPL violations in State Court because the expenses associated with proceeding are higher than the fine that DCA would potentially collect.

LAWS OUTSIDE DCA’S HEARING AUTHORITY

The following is a partial list of violations that fall under DCA’s enforcement jurisdiction, but cannot be heard by DCA's Administrative Tribunal:

· Selling boxcutters, etching acid, and spray paint to minors.

· Car companies routinely overbooking, leading to delays for customers, or the rental of lesser-quality vehicles than initially represented.  Car companies are required to honor reservations within one half-hour of the reserved time.

· Advertising one item that is not in stock in order to lure customers into the store (bait and switch).

· Failing to disclose the manufacturer's suggested price, particularly in stores dealing with visitors to the City.  Signs in the stores advertise sales but the merchandise is priced at a higher amount than the manufacturer recommends.

· Falsifying the business name and authenticity or relationship with a national chain.

· Failing to provide a written schedule of payments with respect to lay-away plans, failing to list the penalty for missing payments, failing to state the refund policy if the consumer changes his or her mind about the purchase.

· Ensuring that funeral parlors provide the required itemization of all merchandise and services available.

· Furniture Stores: 

· Representing to customers that the product they are purchasing is made of wood when it is made of wood products.

· Showing and selling to consumers the top-of-the line merchandise, but delivering a lesser quality product.

· Auto dealers making misleading credit claims.

· Diluting gasoline with water.
INTENT OF INTRODUCTORY BILL NO. 201

Introductory Bill No. 201 authorizes the Commissioner of Consumer Affairs to: (i) conduct administrative hearings to adjudicate violations of any laws and rules that come within the Department’s enforcement jurisdiction; and (ii) impose civil penalties of up to $500 per violation, unless otherwise provided by law. 


This proposal has the potential to afford all respondents the opportunity to resolve disputed violations before an impartial tribunal by a more cost-efficient mechanism than commencing an action in state court.  By authorizing the Department to hold administrative hearings on all violations of laws it enforces, this bill will give all respondents an equal opportunity to resolve disputed violations by defending their acts and practices.  This authorization would also make it possible to resolve such disputed violations more quickly and at less expense to both businesses and the City than the current, protracted state court proceedings.    

If enacted, this local law would take effect thirty days after the date of its enactment into law, provided, however, that the department of consumer affairs may, on or after such date of enactment, promulgate any rules or take any other administrative actions necessary for the implementation of this local law.     

Int. No. 201

By Council Members Comrie, Dickens, Felder, Fidler, James, Koppell, Recchia Jr., Seabrook and Weprin (by request of the Mayor)

 

..Title

A Local Law to amend the New York city charter, in relation to the adjudication of violations of laws enforced by the New York city department of consumer affairs.

..Body

 

Be it enacted by the Council as follows:

 

Section 1.  Section 2203 of the New York city charter is amended by adding a new subdivision (g) to read as follows:

(g)(1) Notwithstanding any other provision of law, the department shall be authorized, upon due notice and hearing, to impose civil penalties for the violation of any laws or rules the enforcement of which is within the jurisdiction of the department pursuant to this charter, the administrative code or any other general, special or local law. The department shall have the power to render decisions and orders and to impose civil penalties for all such violations. Except to the extent that dollar limits are otherwise specifically provided, such civil penalties shall not exceed five hundred dollars for each violation. All proceedings authorized pursuant to this subdivision shall be conducted in accordance with rules promulgated by the commissioner. The remedies and penalties provided for in this subdivision shall be in addition to any other remedies or penalties provided for the enforcement of such provisions under any other law including, but not limited to, civil or criminal actions or proceedings.

(2) All such proceedings shall be commenced by the service of a notice of violation. The commissioner shall prescribe the form and wording of notices of violation. The notice of violation or copy thereof when filled in and served shall constitute notice of the violation charged, and, if sworn to or affirmed, shall be prima facie evidence of the facts contained therein. In addition to serving the notice on the person being charged, where written authorization is filed with the department, the department shall deliver by first class mail a copy of the notice to the corporate headquarters or wholesale supplier of such person. Such notice by mail shall provide a respondent with the minimum period of time to respond provided for in subdivision (e) of this section.

(3) For the purposes of this subdivision, no act or practice shall be deemed a deceptive trade practice unless it has been declared a deceptive trade practice and described with reasonable particularity in a local law or in a rule or regulation promulgated by the commissioner.  

§2.  This local law shall take effect thirty days after the date of its enactment into law, provided, however, that the department of consumer affairs may, on or after such date of enactment, promulgate any rules or take any other administrative actions necessary for the implementation of this local law.  







� See, NYC Administrative Code, Title 20; NYC Charter, Chapter 64 (§ 2201 – § 2204).


� See, NYC Administrative Code, Title 20; NYC Charter, § 2203.


� http://www.ci.nyc.ny.us/html/dca/html/about.html


� Ibid.


� Violations concerning general vendors are referred to the Environmental Control Board.


� Testimony of Gretchen Dykstra, Commissioner, NYC Department of Consumer Affairs, October 27, 2003.


� Testimony of Gretchen Dykstra, Commissioner, NYC Department of Consumer Affairs.  October 27, 2003.


� Information provided NYC Department of Consumer Affairs, on file with the Consumer Affairs Committee.
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