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TITLE:
To amend the administrative code of the city of New York, in relation to clarifying the authority of the environmental control board.

CHARTER & ADMINISTRATIVE CODE:
Amends subdivisions b and c of section 1404 of the New York city charter; amends subparagraph a of paragraph 1 of subdivision d of section 1404 of the New York city charter; and amends section 24-268 of the administrative code of the city of New York.

INTRODUCTION


On September 29, 2005, the Committee on Environmental Protection and the Committee on Small Business, chaired respectively by Council Members James Gennaro and Michael Nelson, will hold a joint hearing on Int. No. 711, in relation to clarifying the authority of the of the Environmental Control Board.  Int. No. 711 would amend subdivisions b and c of section 1404 of the New York City Charter, would amend subparagraph a of paragraph 1 of subdivision d of section 1404 of the New York City Charter and would amend section 24-268 of the Administrative Code of the City of New York. 

BACKGROUND

Small businesses face great challenges in opening their doors for business and in sustaining and growing their businesses in New York City.  Existing and prospective small business owners are confronted with, among other challenges, a difficult economy, high taxes and vigorous competition from large chain retailers and franchisees.  Despite the fact that small businesses make up two-thirds of the City’s total number of private sector jobs
, and even though much of the City’s historical prosperity has been enjoyed on the backs of the small, entrepreneurial businesses who built it, government has unfortunately been a major contributor to their current struggles.  Over the last several years, government has been aggressively fining small business owners for an array of legal violations and has compounded their troubles by having the bulk of these fines and violations adjudicated before a dysfunctional body known as the Environmental Control Board (ECB). 

Int. No. 711 clarifies one very focused and critically important aspect of the ECB’s functions – that it does not have the authority to unilaterally establish a minimum civil penalty for any violation within its purview that is higher than the minimum civil penalty established by statute or local law or to preclude the imposition of such minimum civil penalty in any proceeding before the ECB.  The penalty ranges that correspond to notices of violation returnable before the ECB are set by the passage of legislative statutes, not by administrative fiat.

This message was communicated clearly and repeatedly to the ECB in the context of correspondence sent by the Council when it became apparent that the ECB was actively manipulating and dictating the amounts of minimum civil penalties that it was allowing its hearing officers to impose
.  Oftentimes these ECB mandated minimum civil penalty amounts were in excess of the lawful minimum civil penalty set forth in the applicable statute or set at the maximum limit of the range. This unilateral and impermissible administrative action undertaken by the ECB effectively stripped its hearing officers of their independent ability to impose civil penalties within the lawful penalty range on a case-by-case basis through exercise of individual discretion
.  This in turn has had the effect of harming small businesses that appear before the ECB to contest notice of violations by effectively disallowing a hearing officer the discretion granted by statute to impose a lawful minimum civil penalty below the minimum penalty required by the ECB
.  This not only has a detrimental effect on the local business community in New York City by forcing defendants to pay higher minimum civil penalties and thereby hurting their businesses bottom lines
, but also represents a troubling and impermissible impingement by the Executive branch of government into the functions of the City’s Legislature.       

ANALYSIS


Section 1 of Int. No. 711 would amend subdivisions (b) and (c) of section 1404 of the New York City Charter.  Subdivision (b) relates to the rules that the ECB is allowed to adopt and amend.  The amendment of subdivision (b) provides for the insertion of new text that makes clear that the rules that the ECB may adopt and amend cannot be inconsistent with any provision of law, “including any law that establishes a civil penalty for a violation of any provision of law”.  This is meant to make plain that any statute specifying a civil penalty for any violation of law may not be tampered with or affected by ECB action through rulemaking.

 
The first amendment to subdivision (c) of section 1404 of the Charter appears in paragraph (1).  This amendment is a simple clarification that ECB is to adjudicate proceedings to enforce the provisions of the Charter and Administrative Code and any rules and regulations made thereunder.  Current text simply provided that ECB “shall enforce” the provisions of the Charter and Administrative Code.  Clearly ECB is not meant to issue tickets and do on site enforcement of the provisions of the Charter and Administrative Code – it is meant to be the adjudicatory body wherein enforcement of the penalties for violations is achieved.


The second amendment to subdivision (c) of section 1404 of the Charter it to paragraph (1), subdivision (g).  This is merely a technical amendment substituting the Department and Commissioner of Small Business Services for the now defunct Department and Commissioner of Ports and Trade.  The Department of Small Business Services is the successor agency to the Department of Ports and Trade.


The amendment to paragraph (2) of subdivision (c) of section 1404 of the Charter also is technical.  It also simply substitutes the Department of Small Business Services for the Department of Ports and Trade.


The final amendment to subdivision (c) of section 1404 of the Charter is to paragraph (3).  Again this is merely a clarification that ECB is body that adjudicates proceedings and is not an enforcement agency.  The amendment merely specifies that ECB shall have the authority to make, amend and rescind procedural rules as may be necessary to carry out its duties.  This textual change is meant to leave no doubt that ECB’s rulemaking abilities do not extend beyond the procedural realm.


Section 2 of Int. No. 711 amends subparagraph (a) of paragraph (1) of subdivision (d) of section 1404 of the City Charter.  This provision of law deals with the adjudicatory proceedings of ECB and the amendments offered by Int. No. 711 would simply clarify once again that the ECB’s function is not one of primary enforcement, but one of adjudication in accordance with the procedural rules promulgated by the Board (ECB).  New text would also be inserted by Int. No. 711 stating that “in no event may the board by rule, regulation, directive or other administrative action establish for any . . . violation a minimum civil penalty that is higher than the minimum civil penalty established by statute or local law or preclude the imposition of such minimum civil penalty in any board proceeding.”  Once again, this is clarifying language ensuring that the statutory civil penalty ranges are preserved for hearing officers to use in their discretion rather than for the ECB to impose its own minimum civil penalties that are higher than the permissible statutory range.


Finally, section 3 of Int. No. 711 would amend section 24-268 of the Administrative Code of the City of New York relating to ECB procedural rules.  The added text simply reiterates the same language added to subparagraph (a) of paragraph (1) of subdivision (d) of section 1404 of the City Charter in the immediately preceding paragraph of this Committee Report.  It states that “in no event may the board by rule, regulation, directive or other administrative action establish for any . . . violation a minimum civil penalty that is higher than the minimum civil penalty established by statute or local law or preclude the imposition of such minimum civil penalty in any board proceeding.”  


Section 4 of the bill is the enactment clause.  It states that the provisions of the local law shall take effect immediately and shall be applicable to any rule, regulation or directive of ECB, regardless of when such rule, regulation or directive was promulgated or issued, and that ECB shall forthwith take such actions as are necessary to amend, revise or repeal any rule, regulation or directive that is in conflict with the provisions of the local law.  

CONCLUSION    


Int. No. 711 clarifies the authority of the ECB by making clear that it is an adjudicatory body with procedural rules, not a primary enforcement agency.  The bill also refines existing text in both the New York City Charter and Administrative Code to make clear that the legislative enactment of laws dictating permissible ranges of civil penalties for adjudicators to impose after a hearing are not to be unilaterally and impermissibly altered by ECB.  These legislative amendments are undertaken to ensure that small businesses who have been suffering under the economic burden of having higher minimum civil penalties imposed upon them by ECB than lawfully required, are now given the originally intended benefit of having a hearing in which the actual merits actually will dictate what, if any, civil penalty they will have to pay within the entire lawful penalty range.    

� Encouraging Small Business Success in New York City and Northern New Jersey: What Firms Value Most, Findings of a study sponsored by the Citizens Budget Commission and the Federal Reserve Bank of New York (2004).


� The period of time spanned by this spate of correspondence was from October 29, 2004 to January 24, 2005. 


� It has also undermined the legislative determination made by the City Council that some violations warrant specific penalties.


� While the Council fully recognizes the need and utility of deterrence and punishment of violations of the law, the Council equally acknowledges the importance of punishments and penalties being proportionate to offenses and the specific circumstances giving rise to violations.  This is why the Council has seen fit to legislate minimum and maximum civil penalty ranges for many offenses. 


� This is especially inappropriate when the offense committed is found to be neither venal nor egregious, yet there is no choice given to the hearing officer other than to impose an elevated minimum civil penalty which may even prove to by the maximum civil penalty for such offense permitted by law.
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