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TITLE:
A local law to amend the administrative code of the city of New York, in relation to prohibiting employers from locking employees or other individuals inside a workplace and increasing the fines for obstruction of exits and unlawful change of exits.

ADMINISTRATIVE CODE:
Amends paragraph 3 of subdivision (g) of §26-248; adds new subdivision i to §26-248; adds new §26-252.1 to article 10 of subchapter 3 of chapter 1 of title 26; and adds new §27-4267.5 to subchapter 29 of chapter 4 of title 27.
On August 17, 2005, the Committee on Civil Service and Labor, chaired by Council Member Joseph P. Addabbo, Jr., will hold a hearing on Proposed Int. No. 629-A, a bill that would amend the Administrative Code of the City of New York, in relation to prohibiting employers from locking employees or other individuals working inside a workplace and increasing the fines for obstruction of exits and unlawful change of exits.  The Committee previously held a hearing on June 7, 2005 to consider Int. No. 629. 

Background: 


The Triangle Shirtwaist Fire of 1911 remains a vivid and horrid tragedy that changed American labor unions and labor laws. At that time, 146 women and girls whose average age was 19 perished in that fire because they were locked in their workplace.  According to David Von Drehle’s book, entitled Triangle: the Fire that Changed America, the Triangle Shirtwaist Company fire started on an upper floor of a high-rise factory building in Greenwich Village on a Saturday afternoon in March 1911. For several critical minutes during the initial commotion, no one notified the 250 workers on the ninth floor, where most of the employees and sewing machines were located.  At 4:45 p.m., a guard routinely locked one of the two exit doors on the ninth floor, to discourage theft. It was then that the workers on the ninth floor first learned about the fire from the smoke and flames.  Some escaped through the other, unlocked door. Others used a fire escape. Still others braved the elevators. According to Von Drehle, “eventually there was just the locked door. The other exit was blocked by fire, the elevators couldn't run, the fire escape had collapsed... and there were two horrible choices left: to jump out the windows or to die in the fire.”  Fifty-four people died by jumping and the rest died in the fire.
  Shortly after this incident, the governor of New York appointed the Factory Investigating Commission. Over the next three years, the commission held dozens of hearings, resulting in the passage of the most sweeping set of workplace labor reforms in America.

Despite numerous workplace safety laws and regulations that dictate emergency egress plans and fire safety equipment and plans, the problem of locking workers in the workplace still exists.  Large retailers have been cited for and accused of continuing this potentially fatal practice.  For example, the Untied States Department of Labor’s Occupational Safety and Health Administration (“OSHA”) cited the Sears, Roebuck and Company store at 5200 Flatbush Avenue, Brooklyn in August 2000 for $82,500 in violations for padlocking fire exits and other alleged fire safety violations.
  According to OSHA, Sears was also cited for this type of violation in Syracuse, NY in February 1999; in Bayshore, NY in February 1998; and in Boca Raton, FL in July 1997.   In January 2004, a Sam’s Club
 employee severely crushed his ankle when heavy machinery fell while he was stocking shelves at 3 a.m.  The trip to the hospital was delayed by over an hour because, according to a Wal-Mart Vice President, “the company used lock-ins to protect stores and employees in high crime areas.”
  Furthermore, according to a report in The New York Times, “[f]ive janitors said in interviews that supermarkets in Brooklyn, Queens and the Bronx still locked them in, with fire exits blocked or padlocked, even though the Fire Department was alerted to the problem [in June 2004].”
 According to a March 25, 2005 article in The New York Times, “three immigrant janitors will file a lawsuit… against two supermarkets in the Bronx, accusing them of endangering their lives by locking them in at night with fire exits blocked or padlocked.”

Proposed Int. No. 629-A


Section 1 of Proposed Int. No. 629-A would explain the legislative findings and intent for the proposed legislation.  Pursuant to this section, a workplace is intended to be “any location, away from the home, permanent or temporary, where any employee, independent contractor or other individual performs any work-related duty in the course of employment, whether or not such duty is a direct responsibility of such person, including, but not limited to, any building that is classified by Title 27 the Administrative Code of the City of New York” (the “Code”).   

Section 2 would amend §26-248(g)(3) of the Code.  Currently, subdivision g provides penalties for violations “at any structure, or part thereof, or land,”
 that produce “an imminent hazard to persons or property as a result of (a) chance of occupancy; (b) use without a permit; (c) obstruction of exits; and (d) unlawful change of exits.  Proposed Int. No. 629-A would delete the imminent hazard violations contained in subparagraphs c and d of §26-248(g)(3) and create harsher penalties for such violations in §3, discussed below. 


Section 3 of Proposed Int. No. 629-A would amend §26-248 of the Code by adding a new subdivision i, which would increase the penalties for the violations deleted from paragraph 3 of subdivision g (see above).  Pursuant to this subdivision, violations that produce an imminent hazard to persons or property as a result of any (a) obstruction of an exit of (b) wrongful change of an exit would subject the violator to a penalty of not less than $5,000 for a first violation; not less than $5,000 nor more than $10,000 for a second violation; not less than $10,000 nor more than $15,000 for a third violation; and not less than $15,000 nor more than $20,000 dollars for a fourth violation and every subsequent violation, or for any such violation by imprisonment for not more than six months, or by both the applicable fine and imprisonment.  Such penalties would be applicable notwithstanding any other law, rule or regulation, and would be in addition to any other penalties provided in the Code or elsewhere.


Section 4 would amend Article 10 of Subchapter 3 of Chapter 1 of Title 26 of the Code by adding a new section, §26-252.1.  Subdivision one of the new section would prohibit an employer or the agent of such employer from locking the doors of or otherwise prohibiting exit from any workplace when the health and safety of any employee, independent contractor or other person working in the workplace may become endangered by fire or other hazerdous condition.  There is an exemption to this prohibition for places specifically designated in §27-371(j) of the Code, “where extra safeguards are required,” including penal facilities, mental institutions, banks, museums and jewelry stores.

Subdivision 2 of proposed §26-252.1 would require the Fire Department of the City of New York (“FDNY”) to conduct a minimum of 50 unannounced inspections per year to ensure the identification and abatement of any hazardous conditions in violation of this section. Such inspections would be required to include, but not be limited to, sites where there are known or suspected conditions affecting employee safety and health.  

Subdivision 3 of proposed §26-252.1 would create “whistleblower” protections for employees who are the subject of retaliatory action by their employer for lawful acts made in furtherance of civil or criminal enforcement proceedings brought concerning the failure of any employer to comply with §26-252.1.  Employees of the City and State of New York already have similar protection under §12-113 of the Code and §75-B of the New York State Civil Service Law, respectively.  The lawful acts protected by the proposed paragraph 3 would include, but not be limited to, assisting in the investigation and initiation of an enforcement proceeding relating to non-compliance with the provisions of §26-252.1, providing testimony in any such proceeding or providing other assistance in connection therewith.  Subdivision 3 would provide that employees would be entitled to relief for any adverse action, including, but not limited to an injunction to restrain any adverse or retaliatory action; reinstatement to the same or equivalent position; reinstatement of full benefits and seniority rights, including payment of any missed back pay, plus interest; and compensation for any special damages sustained because of the action, including litigation costs and reasonable attorneys' fees.


Subdivision 4 of proposed §26-252.1 would require employers to post a sign in English, Spanish, Korean, Chinese and any other language deemed necessary by the Fire Commissioner for any employer, to be prominently displayed at all workplaces notifying all employees, independent contractors or any other individuals working in such workplace of the prohibitions against locking the doors of or otherwise prohibiting exit from any workplace and employer retaliation established pursuant to §26-252.1.  Such sign would be in a form prescribed by the Fire Commissioner and may contain any other information deemed necessary by the Fire Commissioner, or as recommended by the Police Commissioner or the Buildings Commissioner.

Subdivision 5 would classify any violation of §26-252.1 as a misdemeanor, and for each employee, independent contractor or other individual working in a workplace at the time such person violated this section, the violation would carry a penalty of not less than $5,000 for a first violation; not less than $5,000 nor more than $10,000 for a second violation; not less than $10,000 nor more than $15,000 for a third violation; and not less than $15,000 nor more than $20,000 dollars for a fourth violation and any subsequent violation, or for any such violation by imprisonment of a term of not more than nine months, or both fine and imprisonment.  This subdivision would also give a court discretion to enter separate sentences for each offense, and concurrent or consecutive sentences if a jail term is imposed.  In addition, this subdivision would subject a violator to a civil penalty of not more than $5,000 for each employee, independent contractor or other individual locked inside a workplace in violation of the subdivision, to be recovered in a civil action brought in a court of competent jurisdiction or in a proceeding before the Environmental Control Board, in accordance with §§26-126.1 and 26-126.2.  Such penalties would be applicable notwithstanding any other law, rule or regulation, and would be in addition to any other penalties provided in this Code or elsewhere.


To further protect employees from hazardous conditions, section 5 of Proposed Int. No. 629-A would amend Subchapter 29 of Chapter 4 of Title 27 of the Code by adding §27-4267.5.  Proposed §27-4267.5 would require the owner or other person having charge of a building or space classified in Occupancy Group C,
 designed to be occupied or arranged to be occupied for an occupant load of more than five hundred persons in such building or space, or in which more than twenty-five persons are employed, to keep on file a safety plan for evacuation procedures in accordance with the requirements of the Fire Commissioner. Such plan would be required to be distributed by such owner or person to the tenants and employees of such establishment.


Section 6 of Proposed Int. No. 629-A would contain a severability clause. If enacted, Proposed Int. No. 629-A would be effective 90 days after its enactment into law.

� Information on David Von Drehle’s book Triangle: the Fire that Changed America adapted from http://www.npr.org/templates/story/story.php?storyId=1416870.


� U.S. Dept. of Labor, OSHA News Release NY 179 (Aug. 21, 2000).


� Sam’s Club is a subsidiary of Wal-Mart.


� Greenhouse, Steven. “Workers Assail Night Lock-Ins by Wal-Mart.”  The New York Times. (Jan. 18, 2004). 


� Greenhouse, Steven. “Janitors Say Supermarkets Are Still Locking Them In.” The New York Times (Dec. 25, 2004).


� Greenhouse, Steven. “Suit Will Say Locked Exits Put Three Janitors in Danger.” The New York Times (Mar. 25, 2005).


� Administrative Code of the City of New York §26-248(a). 


� Occupancy group C (mercantile occupancy group) is classified in §27-248 of the Code as  follows: “[b]uildings and spaces shall be classified in the mercantile occupancy group when they are used for display and sales of goods accessible to public inspection.  Highly combustible or flammable goods, such as those made of pyroxylin products, shall be limited to small quantities that do not constitute a high hazard; if not so limited, the occupancy shall meet the requirements for high hazard occupancies when the latter are more restrictive than the corresponding requirements for the mercantile classification.”
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