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TITLE:


..Title

A Local Law to amend the administrative code of the city of New York, in relation to reducing the maximum fine amount for violations of vending regulations and defining unrelated violations of vending rules and regulations as separate offenses.

..Body

M 1096:


Communication from the Mayor – Mayors veto and disapproval message of Introductory Number 434-A, in relation to reducing the maximum fine amount for violations of vending regulations and defining unrelated violations of vending rules and regulations as separate offenses.
I.
INTRODUCTION


On Thursday, April 18, 2013, the Committee on Consumer Affairs, chaired by Council Member Daniel R. Garodnick, will meet to vote on Introductory Bill Number 434-A (“Int. No. 434-A”), a Local Law to amend the administrative code of the city of New York, in relation to reducing the maximum fine amount for violation of vending regulations and defining unrelated violations of vending rules and regulations as separate offenses, and to file the veto message of Mayor Michael Bloomberg, M 1096.

The Committee held a hearing on the original introduction, Introductory Bill Number 434 (“Int. No. 434), a Local Law to amend the administrative code of the city of New York, in relation to reducing the maximum fine amount for violations of vending regulations, on April 24, 2012. On February 26, 2013, the Committee passed a revised version of the bill, Proposed Introductory Bill Number 434-A (“Proposed Int. No. 434-A”), a Local Law to amend the administrative code of the city of New York, in relation to reducing the maximum fine amount for violations of vending regulations and defining unrelated violations of vending rules and regulations as separate offenses. The legislation was then passed by the Council on February 27, 2013 by a vote 44 in affirmative and three in the negative. On March 21, 2013, the Mayor issued a message of disapproval, vetoing the legislation. That veto message was formally accepted by the Council at its stated meeting held on April 9, 2013. 

The question before the Committee is whether Int. No. 434-A should be repassed notwithstanding the objections of the Mayor.
II. 
BACKGROUND: VENDORS IN NEW YORK CITY
A.
General Vendors

There are four types of authorized vendors in New York City – general vendors, food vendors, street artists and vendors of exclusively written material, and veteran vendors.  General, food, and veteran vendors are subject to licensing requirements.  Subchapter 27 of chapter two of title 20 of the New York City Administrative Code (“the Code”) sets forth licensing and operational requirements for general vendors throughout the City.
  The Code defines a general vendor as any “person who hawks, peddles, sells, leases or offers to sell or lease, at retail, goods or services, including newspapers, periodicals, books, pamphlets or other similar written matter in a public space.”
  Merchants who sell “only newspapers, periodicals, books, pamphlets or other similar written matter,” often referred to as “First Amendment vendors,” may vend without a license.
  For all others, however, a license from the Department of Consumer Affairs (“DCA”) is required. The number of general vendor licenses was set at 853
 in September of 1979 and has not increased since that time.


General vendors must comply with specific operational requirements including wearing their licenses conspicuously whenever vending and permitting inspections by DCA or other City agencies.
  The Code also restricts the placement of vendors’ vehicles, pushcarts, and stands, and prohibits vendors from selling in certain areas.
   Licensed vendors who violate the requirements set forth in the Code may face fines of up to $1,000.
  They may also have their licenses suspended or revoked for certain fraudulent activity, or for committing four or more violations of vending laws pursuant to the Code in a two-year period.
    
Unlicensed general vendors are subject to fines of up to $1,000 and imprisonment, in addition to penalties for every day of unlicensed business activity.
  Both licensed and unlicensed vendors may have their carts or goods seized for certain transgressions and face possible forfeiture of their possessions.
  Authorized officers and employees of DCA and members of the New York City Police Department (“NYPD”) have the power to enforce the laws, rules, and regulations related to general vendors.
   

Veteran vendors are subject to the same restrictions on the placement of vehicles, pushcarts and stands as general vendors. 
   Nevertheless, sections 32 and 35-a of the New York State General Business Law regulate certain veteran vendors, and section 35-a gives disabled veteran vendors special vending rights that permit them to vend in many areas of the City that are off limits to other general vendors.

B.
Food Vendors
Food vending in the City is governed by Subchapter two of Chapter three of Title 17 of the Code.
  The Code defines a food vendor as a “person who hawks, peddles, sells or offers food for sale at retail in any public space.”
   All persons seeking to sell food in the City must first receive a license from the Department of Health and Mental Hygiene (“DOHMH”) for this purpose.  In addition to obtaining a food vendor license, available to anyone who completes a food safety training program, a food vendor must also obtain a pushcart permit from DOHMH.
  Although there is presently no limit on the number of food vendor licenses that may be issued, only 3,100 vehicle or pushcart permits are available at any time, not including the 1,000 additional fresh fruit and vegetable cart permits that became available following the passage of Local Law 9 of 2008.
  
Like general vendors, licensed food vendors are required to comply with specific operational requirements including permitting inspections by DOHMH or other city agencies, providing the addresses and names of the owners of distributors from whom the licensee receives his or her food, and surrendering his or her license or permit to the commissioner upon revocation, suspension, termination, or expiration of his or her license or permit.
  The Code also restricts the placement of vendors’ vehicles, pushcarts, and stands and prohibits vendors from selling in certain areas, not all of which correlate to the restrictions on the placement of general vending carts.
  

Licensed food vendors who violate the requirements set forth in the Code may face fines of up to $1,000, possible forfeiture of their possessions, and seizure of their carts or goods for certain transgressions.
  They may also have their licenses suspended or revoked for certain fraudulent activity, or for three or more violations of the Code in a two-year period.
  Unlicensed food vendors are subject to fines and may have their carts and goods seized.
 Authorized officers and employees of DOHMH, and members of the NYPD, have the power to enforce the laws, rules, and regulations relating to food vendors.
III.
CONTINUING CONFLICT  


Frustrations over vending in New York City continue to exist on all sides of the issue.  Vendors criticize excessive penalties for minor infractions and arbitrary enforcement of vendor regulations, and believe they are unfairly and disproportionately targeted by City government.  For example, a 2011 study by the Urban Justice Center’s Street Vendor Project found that of the 949 summonses issued to fruit and vegetable vendors in Forsyth Street market and adjudicated by the Environmental Control Board (“ECB”), 63% were written for two arguably trivial offenses—50% for not keeping items in or under the cart, and 13% for failing to display a food vendor license.
 Many vendors are the sole income earners in their families, bringing in a median income of about $7,500.
  For vendors on the lower end of the income spectrum, the fines associated with these summonses, which can reach $1,000 per offense,
 can be ruinous.  Moreover, according to the Urban Justice Center, because all fines owed must be paid prior to license renewal, high fines cause those vendors to leave the industry.
  It is therefore unsurprising that the vast majority of the fines issued to street vendors go unpaid.  According to a 2010 report by the New York City Independent Budget Office, of the $15.8 million in fines that were issued to vendors during 2008 and 2009, $14.9 million was never collected.


Some argue that for many vendors, fines are incurred as a direct result of the confusing regulations that govern vending in New York City.  Vendors in the City are currently regulated by DOHMH, DCA, and the NYPD, as well as the Departments of Sanitation, Environmental Protection, Finance, and Parks and Recreation.
 A study commissioned by the Street Vendor Project in 2006 discovered that only 26% of vendors believed that they had an adequate understanding of the City’s vending laws.
  According to the same report, there are over 20 different rules that dictate where vendors can conduct business, which differ depending on the wares being sold, the day of the week, and the time of day.
  Confusion over vending regulations has resulted in unwelcomed attention from law enforcement and many vendors claim that police, in enforcing the regulations, unlawfully confiscate goods without returning them.


Street vendors, however, are also the subject of complaints.  For example, some hospitals are concerned about the safety issue posed by vending carts that obstruct the area surrounding hospital entrances, creating obstacles for emergency vehicles, patients entering the hospital from the street, and persons with limited physical mobility.
  Additionally, in late 2011 a coalition of residents and businesspersons from the Columbus Circle area wrote letters to the City Council to raise the threat posed to public safety by food vendors operating in taxi stands, and to express support for legislation that would prohibit such activity.

IV.
APRIL 2012 VENDOR HEARING

On April 24, 2012, the Committee on Consumer Affairs held a hearing on an earlier version of Int. No. 434-A and Introductory Bill Number 435 (“Int. No. 435”), a Local Law to amend the administrative code of the city of New York, in relation to defining unrelated violations of vending rules and regulations as separate offenses.

The previous version of Int. No. 434-A (“Int. No. 434”) would have reduced the maximum fine for vending violations from $1,000 to $250.  Int. No. 435 would have prevented escalation of penalties associated with violations that are issued to vendors for subsequent offenses unless those subsequent violations were issued for the same offense.  The Administration testified in opposition to the bills.
  Int. No. 434 and Int. No. 435 were strongly supported by the Urban Justice Center Street Vendor Project, MFY Legal Services, Legal Aid, the Manhattan Borough President and many members of the mobile food vending industry. Supporters of these bills testified that $1,000 fines are excessively high for non-health related violations, such as failing to keep all items in a pushcart or to conspicuously display a license, and are disproportionate to the low business volume and average income of street vendors.  They also argued that, since the average vendor earns $14,000 annually and cannot afford to pay excessive fines, many vendors let their licenses expire and therefore have no incentive to pay fines or follow vending laws. The Street Vendor Project supported this claim with a working paper by the Department of Urban and Regional Planning at the University of Wisconsin-Madison/Extension on the collection of fines from street vendors in New York City, which drew a correlation between the percentage of fines paid and the fine amount. The report concluded that higher fines are paid with less frequency and that decreasing the penalty might increase payment to the City. Upon reflection and further discussion with interested parties after the hearing, Int. 434-A was amended to increase maximum fine to $500 and incorporate the elements of Int. No. 435 relating to the escalation of penalties.
IV.
INT. NO. 434-A

Int. No. 434-A would amend the Code to reduce the maximum fine for violating vending laws.  Currently, after violating any of the City’s vendor laws three times within a two year period, food and general vendors are subject to fines of up to $1000 for each additional violation committed within two years of the first violation.  Int. No. 434-A would cap the maximum fine for all City vending violations at $500.  

Int. No. 434-A would also affect the escalation of penalties associated with violations that are issued to vendors for subsequent offenses.  Currently, vendors are subject to increased fine levels for all subsequent offenses, whether or not the subsequent offense relates to the same regulation as the prior offense.  Int. 434-A would prevent such increases unless the subsequent violation is issued for the same offense, within a two year period.


Pursuant to the Code, licensed vendors who violate the City’s vending laws are guilty of an offense punishable by a fine of (i) no less than $25 and no more than $50 for the first offense; (ii) no less than $50 and no more than $100 for any second offense within a two year period; (iii) no less than $100 and no more than $250 for any third offence within a two year period; (iv) no less than $250 and no more than $1,000 for any subsequent offense committed within two years of the first offense by a food vendor; and (v) no less than $200 and no more than $1,000 for any subsequent offense committed within two years of the first offense by a general vendor.  Vendors are subject to identical civil penalties that escalate in the same manner.  

According to the ECB penalty schedules, all vendors are issued a fine of (i) $50 for the first violation; (ii) $100 for the second violation; (iii) $250 for the third violation; (iv) $500 for the fourth violation or $1,000 for a default on the fourth violation; (v) $750 for the fifth violation or $1,000 for a default on the fifth violation; and $1,000 for the sixth and all subsequent violations.
  Int. No. 434-A would amend the Code to; (i) ensure that the penalty levels cited above increase only if subsequent violations are issued for the same offense within a two year period; and (ii) change the maximum fine to $500.  Therefore, a vendor would be subject to higher penalty levels only if he or she repeats the same offense, and no penalty for one offense would cost more than $500.  

Int. No. 434-A would also amend the administrative code to increase the maximum penalty for general vendors from no less than $200 to no less than $250.  Int. No. 434-A would not amend the current penalties for vending without a license or permit, or for health code violations.

Int. No. 434-A

By Council Members Levin, Mark-Viverito, James, Barron, Rodriguez, Arroyo, Cabrera, Eugene, Gonzalez, Koppell, Lander, Reyna, Williams, Greenfield, Foster, Mendez, Crowley, Dickens, Chin, Jackson, Mealy, Palma, Rivera, Rose, Brewer, Vann, Wills, Dilan, Koslowitz, Gennaro, Comrie, Nelson, Dromm, King, Ulrich and Halloran

..Title

A Local Law to amend the administrative code of the city of New York, in relation to reducing the maximum fine amount for violations of vending regulations and defining unrelated violations of vending rules and regulations as separate offenses.

..Body

Be it enacted by the Council as follows:
Section 1.  Subdivision b of section 17-325 of the administrative code of the city of New York is amended to read as follows:

b. Except as provided in subdivision a of this section, a person who violates any provision of this subchapter or any of the rules or regulations promulgated hereunder shall be guilty of an offense punishable by the court as follows:

1. For the first violation, a fine of not less than twenty-five nor more than fifty dollars.

2. For the second violation issued for the same offense within a period of two years of the date of a first violation, a fine of not less than fifty dollars nor more than one hundred dollars.

3. For a third violation issued for the same offense within a period of two years of the date of a first violation, a fine of not less than one hundred dollars nor more than two hundred and fifty dollars, in addition to the remedy provided for in subdivision f of section 17-317 of this subchapter.

4. For any subsequent violations issued for the same offense within a period of two years of the date of a first violation, a fine of not [less] more than [two] five hundred [fifty] dollars [nor more than one thousand dollars].

§2.  Paragraph two of subdivision c of section 17-325 of the administrative code of the city of New York is amended to read as follows:

2. In addition to the penalties prescribed by subdivision b of this section, any person who violates any of the provisions of this subchapter, other than subdivision a, b, or c of section 17-307 of this subchapter, or any of the rules and regulations promulgated hereunder shall be liable for a civil penalty as follows:

(a) For the first violation, a penalty of not less than twenty-five nor more than fifty dollars.

(b) For the second violation issued for the same offense within a period of two years of the date of a first violation, a penalty of not less than fifty dollars nor more than one hundred dollars.

(c) For the third violation issued for the same offense within a period of two years of the date of a first violation, a penalty of not less than one hundred dollars nor more than two hundred and fifty dollars, in addition to the remedy provided for in subdivision f of section 17-317 of this subchapter.

(d) For any subsequent violations issued for the same offense within a period of two years of the date of a first violation, a penalty of not [less] more than [two] five hundred [fifty] dollars [nor more than one thousand dollars].

§3. Subdivision b of section 20-472 of the administrative code of the city of New York is hereby amended to read as follows:

b. Except as provided in subdivision a of this section, a person who violates any provision of this subchapter or any of the rules or regulations promulgated hereunder shall be guilty of an offense punishable by the court as follows:

1. For the first violation, a fine of not less than twenty-five nor more than fifty dollars.

2. For the second violation issued for the same offense within a period of two years of the date of a first violation, a fine of not less than fifty dollars nor more than one hundred dollars.

3. For a third violation issued for the same offense within a period of two years of the date of a first violation, a fine of not less than one hundred dollars nor more than two hundred and fifty dollars.

4. For any subsequent violations issued for the same offense within a period of two years of the date of a first violation, a penalty of not [less] more than [two] five hundred [fifty] dollars [nor more than one thousand dollars].

§ 5. Paragraph two of subdivision c of section 20-472 of the administrative code of the city of New York is amended to read as follows:

2. In addition to the penalties prescribed by subdivision b of this section, any person who violates any of the provisions of this subchapter, other than section 20-453, or any of the rules and regulations promulgated hereunder shall be liable for a civil penalty as follows:

(a) For the first violation, a penalty of not less than twenty-five nor more than fifty dollars.

(b) For the second violation issued for the same offense within a period of two years of the date of a first violation, a penalty of not less than fifty dollars nor more than one hundred dollars.

(c) For the third violation issued for the same offense within a period of two years of the date of a first violation, a penalty of not less than one hundred dollars nor more than two hundred and fifty dollars.

(d) For any subsequent violations issued for the same offense within a period of two years of the date of a first violation, a penalty of not [less] more than [two] five hundred [fifty] dollars [nor more than one thousand dollars].

§ 6. This local law shall take effect one hundred twenty days after it shall have been enacted into law; provided that the commissioner may take any actions necessary prior to such effective date for the implementation of this local law including, but not limited to, promulgating rules. 
RC
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� See N.Y.C. Admin. Code §§ 20-452 through 20-474. 


� See NYC Admin Code § 20-452(b) (food vendors and newsstands are specifically exempt from the definition of “general vendor” and subsequent operational requirements); see also N.Y.C. Admin. Code § 17-306 (governs the licensing and regulation of food vendors); see also N.Y.C. Admin. Code § 20-229 (requires that newsstands be appropriately licensed).     


� N.Y.C. Admin. Code § 20-453.


� This number does not include veteran vendors who received specialized general vendor licenses pursuant to State law.


� N.Y.C. Admin. Code § 20-459.


� N.Y.C. Admin. Code §§ 20-461(b), 20-463 and 20-464(a).


� N.Y.C. Admin. Code § 20-465.


� N.Y.C. Admin. Code § 20-467.


� Id.


� Id.


� N.Y.C. Admin. Code §§ 20-468 and 469.


� N.Y.C. Admin. Code § 20-468.


� N.Y. Gen. Bus. Law § 35-a(2).


� See N.Y. Gen. Bus. Law § 35-a.


� N.Y.C. Admin. Code §§ 17-306 through 17-325.1. 


� N.Y.C. Admin. Code § 17-306.     


� See N.Y.C. Admin. Code § 17-306 (f) (a pushcart is defined as any “wheeled vehicle or device used by a food vendor, other than a motor vehicle or trailer, which may be moved with or without the assistance of a motor and which does not require registration by the department of motor vehicles”).  


� See N.Y.C. Admin. Code §§ 17-307(b)(2)(a) and 17-307(b)(3)(a).


� N.Y.C. Admin. Code §17-314.


� N.Y.C. Admin. Code §§17-315 and 20-465(q).


� N.Y.C. Admin. Code §17-325.


� N.Y.C. Admin. Code §17-317(f).


� N.Y.C. Admin. Code §§ 17-321(c).


� Street Vendor Project of the Urban Justice Center, Spoiled! How relentless enforcement and $1,000 tickets are ruining Chinatown’s largest fruit and vegetable market, 2011, at � HYPERLINK "http://www.urbanjustice.org/pdf/publications/svpforsyth_20july11.pdf" �http://www.urbanjustice.org/pdf/publications/svpforsyth_20july11.pdf� (accessed April 16, 2012).


� Ruiz, A., “Fines Steal Vendors’ Dreams,” Daily News, October 12, 2006, at 4.


� N.Y.C. Admin. Code §§ 17-325 and 20-472.


� Supra note 30. 


� N.Y.C. Indep. Budget Office, Sidewalk Standoff: Street Vendor Regulations Costly, Confusing, and Leave Many Disgruntled, November 2010, at � HYPERLINK "http://www.ibo.nyc.ny.us/iboreports/peddlingnovember2010.pdf" �http://www.ibo.nyc.ny.us/iboreports/peddlingnovember2010.pdf�, (accessed April 16, 2012.


� Street Vendor Project of the Urban Justice Center, Peddling Uphill: A report on the conditions of street vendors in New York City, 2006.


� Id. 


� Id.


� Id.


� Letter from Kenneth David, M.D./President & CEO of Mount Sinai to N.Y.C. Council of March 5, 2012 and Letter from Lee Godman, M.D./Executive Vice President for Health and Biomedical Sciences at Columbia University to N.Y.C. Council of April 16, 2012. 


� Letter from George Fontas to N.Y.C. Council of December 13, 2011. 	


� The Mayor’s Office of Special Enforcement stated that they would not oppose a law that would assign the same penalty level to all violations committed on the same day, which is the current practice of the Environmental Control Board in adjudicating vendor violations.


� See � HYPERLINK "http://www.nyc.gov/html/ecb/html/legal/fines.shtml" �http://www.nyc.gov/html/ecb/html/legal/fines.shtml� (accessed April 19, 2012). 
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