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I. INTRODUCTION 

On February 27, 2017 the Committee on Justice System, chaired by Council Member Rory Lancman, will hold a hearing in which the Committee will examine issues with criminal discovery practices in New York City. Those expected to testify include representatives of the Mayor’s Office of Criminal Justice, legal services providers, District Attorneys, and members of the public. 
II. BACKGROUND 
Discovery Laws in New York State 
Discovery is the process in litigation in which opposing sides disclose information regarding the case to each other.
 This process is governed entirely by State law.
 In civil cases, the process is robust: state law requires “full disclosure” of all non-privileged information,
  including materials related to “any facts bearing on the controversy which will assist preparation for trial by sharpening the issues and reducing delay and prolixity.”
 However, in a criminal case, the discovery process is relatively minimal, limited to a specifically enumerated set of items to be produced upon the demand of either the prosecution or defense.
 Items the defense may demand from the prosecution include but are not limited to transcripts of grand jury testimony, scientific reports, and relevant photographs and recordings.
 Items the prosecution may demand from the defense include scientific reports and photographs or other media intended to be introduced at trial.

A full discussion of the myriad issues with New York’s criminal discovery statutes is beyond the scope of this briefing paper, but a number of bar associations and other politically neutral organizations have raised numerous fundamental issues with these laws, and a discussion of these issues follows.

A. The New York Bar Association Task Force Report 

The New York State Bar Association created a Task Force to address criminal discovery issues, and issued their report in 2015.
 Their findings were summarized with a statement that “overhauling criminal discovery in New York is urgently needed and long overdue.”
 The Task Force concluded that current laws and practices deprived criminal defendants of “critical materials that are necessary for them to make informed decisions about their cases, to undertake proper investigations, to intelligently assess plea offers, to secure and use exculpatory evidence, and to adequately prepare for trial before the last minute.”
 The report noted that the “prosecution is similarly denied adequate and timely discovery from the defense.”
 The report also noted that “New York is so far outside the mainstream on this crucial issue that a leading treatise places it among the fourteen States that provide defendants in criminal cases with the least discovery in the nation.”
 

The Task Force recommended a number of significant changes to the state’s criminal discovery laws. Specifically, it recommended the following: discovery of witness information with special procedures to protect witness safety, discovery of all police reports, discovery of any exhibits, discovery of expert witness evidence, requiring prosecutors to check the criminal history of any of their witnesses, and requiring prosecutors to list any suppressible property.
 The Task Force recommended parallel requirements for the defense, as well as recommending a more system for enforcement of discovery obligations. The Task Force also recommended a number of more minor, related changes to discovery practices.
B. Report of the Advisory Committee on Criminal Law and Procedure 
Pursuant to State law, an “Advisory Committee” issues an annual list of recommendations related to criminal laws and procedures.
 This Committee has advised the overhaul of the State’s discovery laws each year since 1994.
 In its most recent report, the Committee recommended eliminating discovery on demand and replacing this cumbersome system with an “open file” system in which discovery is given without written motions.
 The Committee also recommended an expedited schedule for providing discovery, expanding the scope of discoverable information, and amend the defense’s obligations regarding psychiatric defenses.

C. New York County Lawyers’ Association Survey Report and Recommendations 
Noting the wide disparity in practices among the five District Attorneys within New York City, discussed in greater detail in Section V, infra, the New York County Bar Association conducted a survey of all stakeholders and practitioners in 2006 regarding their views on these varying practices.
 Among the key results of this study was that practitioners in Kings County, which utilized the most liberal open-file policies of the boroughs, “reported the most universal and complete satisfaction” with their discovery practices.
 The report that this finding “came from every type of practitioner or judge who responded, and generally noted the elimination of needless paperwork and the overall expedition of cases to disposition.”
 In contrast, it was reported that the Manhattan District Attorney’s office utilized the most restrictive policies, and “defense attorneys and judges were almost universally critical of the District Attorney’s discovery policy, endorsing the more liberal procedures used in neighboring boroughs.”

This Task Force recommended that open-file discovery “be instituted citywide,” that “a more coordinated internal mechanism to facilitate agency disclosure to the prosecutors’ offices be instituted,” and that discovery policies “be formally published and disseminated.”

III. NATIONAL PRACTICES AND STANDARDS 
The American Bar Association (ABA) has published “Standards for Criminal Justice Discovery and Trial By Jury,” most recently updated in 1996.
 The American Bar Association advises prosecutors to disclose of discovery materials within a “specified and reasonable time… sufficiently early in the process” to allow both parties to adequately prepare for trial.
 The manner in which discovery is disclosed of must be mutually agreeable, where both parties have a “continued obligation” to produce discovery materials to the other party promptly.

The ABA’s standards requires both the prosecution and the defense to disclose discovery documents liberally. The following are items and documents the ABA advises to disclose by prosecutors; the defense attorneys are advised to disclose items with an asterisk
: 

· All written and oral statements of the defendant and codefendants; 

· Names and addresses of all persons known to the prosecution as having any information related to the case and identify who they intend to call as a witness*;

· Relationships, if any, between the prosecution and any witness, including the nature or circumstance of any agreement;

· Reports or statements of experts, such as physical or mental examinations, scientific tests, experiments or comparisons*;
· Provide the curriculum vitae of any expert the prosecution intends to call as a witness, and a written description of the substance of the proposed testimony of the expert and the basis of their opinion*; 

· Any tangible objects (books, papers, documents, photographs, buildings, spaces etc.) that pertain to the case or were obtained for or belong to the defendant*;
· Information, documents, or other materials in relation to the acquisition of objects obtained by a search and seizure; 
· Records of prior criminal convictions, pending charges, or probationary status of the defendants/codefendants and probationary status of these items that may be used to impeach witnesses called by either party at trial; 

· Notify the defense if the defendants conversations or premises have been subjected to electronic surveillance, including wiretapping in connection to the case. 

· Materials related to lineups, showups, and picture of voice identifications in relation to the case; 

· Notify the other party of the intention to use character, reputation or other act as evidence not relating to the defendant;* 

· Notify the prosecution if the defense intends to rely upon a defense of alibi or insanity and provide the names of the witnesses who may be called in support of that defense. 

A number of jurisdictions have reformed their discovery practices in recent years, including states such as Texas
 and North Carolina which have enacted open file discovery laws.
 

IV. THE GOVERNOR’S PROPOSAL 
On January 3, 2018, New York State Governor Andrew Cuomo unveiled a comprehensive overhaul of the State’s discovery laws as part of his State of the State proposals.
 On January 16, the details of this proposal were released as part of the Governor’s budget proposal.
 These proposals include “automatic disclosure” of discovery to defendants and the prosecution without demand or motion practice,
 explicitly includes police reports in these requirements,
 and gives prosecutors a “right to redact” information that would “interfere with an ongoing investigation or case.”
 The bill contains provisions for challenging such a prosecutorial determination,
 and also contains a number of more minor provisions including mandating that materials to be used for impeaching a criminal defendant be provided to defense counsel within 15 days of trial.

News reports have indicated that both the New York State Bar Association and Legal Aid Society have opposed the portions of the Governor’s proposal, which give prosecutors a “right of redaction.”

V. PRACTICES IN NEW YORK CITY 
Independently from discovery laws, the federal Constitution mandates that prosecutors provide criminal defendants with evidence that is “favorable” to them.
 As mentioned above, the discovery practices and policies vary widely among the five District Attorneys in New York City. The following are the known discovery practices in each borough that are publically available or provided to the Council by advocates: 

Brooklyn 


The Kings County District Attorney’s Office has practiced a voluntary open-file discovery program for several years, disclosing documents early and in most cases.
 Open-file discovery grants defense attorneys and their client’s access to the entire file of evidence a prosecutor has without a written motion, and on-going disclosures as new evidence becomes available.
 According to Eric Gonzalez, Kings County District Attorney, to balance the safety of witnesses while keeping the discovery processes transparent, prosecutors may seek protective orders to shield witnesses or, more rarely, relocate them.
 While Kings County’s discovery practices are considered progressive
, advocates have raised concerns about the need to extend the liberal practice to cases involving homicides, sex offenses, rackets, and gangs.
 
Queens 

The Queens County District Attorney’s Office uses elements of open-file discovery. In February 2016, the Committee on Courts & Legal Services held a hearing in which Laura Henigman, Deputy Executive Assistant District Attorney (“ADA”), testified to the discovery practices in Queens.
 According to Executive ADA Henigman, Queens instituted a system whereby discovery documents are emailed to defense attorneys between court dates.
 According to information provided to the Council by advocates, the Queens County District Attorney’s Office also has a unique policy where defendants charged with a felony must waive their rights to prompt indictment and speedy trial to receive a plea offer.
 Defense attorneys have argued that this practice coerces defendants to forfeit their right to discovery, as the disclosure of evidence is only required after arraignment on an indictment and the Queens District Attorney does not voluntarily provide discovery before this date.
 
Manhattan

The New York County District Attorney’s Office follows the State statue closely, and tends to have discovery practices that are more restrictive than practices in other jurisdictions.
 In May of 2017, Cyrus Vance, District Attorney of Manhattan announced a new policy to voluntarily provide discovery in some felony cases.
 According to documents obtained by advocates, this policy is known as “expedited discovery” where discovery documents are shared in certain cases that rely only upon the testimony of police officers as the primary witness.
 Cases in which civilians are the primary witness are excluded.
 Eligible cases for expedited discovery in Manhattan include: drug possession and/sale cases, criminal possession of a weapon, trespass and commercial burglary, grand larceny shop lifting, criminal possession of stolen property, shoplifting that escalates to robbery, criminal possession of a forged instrument, identity theft, aggravated unlicensed operation of a motor vehicle, unauthorized use of vehicle, auto stripping, and trademark counterfeiting.
  
The District Attorney’s Office in Manhattan also has a policy by which it voluntarily provides discovery for low-level quality of life offenses. Defense attorneys are asked to email their clients name, docket number, and adjournment date and the discovery documents will be provided via email.
 While reports have suggested a low-usage of the policy, advocates have expressed that since these cases are typically resolved by dismissals, ACDs, violation pleas and often consist of very little discovery documents, there is not much of a necessity or incentive for its use.
 
On January 9, 2015 the Manhattan District Attorney sent an internal memo to its Trial Division Bureau attorneys and Unit Chiefs entitled “If It Is in the File- Turn It Over”.
 The memo, provided by advocates, instructs Assistant District Attorneys (ADAs) to provide “full and timely discovery of all case file materials, even is such discovery is not required by statue or case law”.
 However, the memo notes that the new policy does not change the timing of disclosures or redaction practices, especially if the documents provide the victims or witnesses’ identifying information and poses a risk of violence or intimation.
 Advocates have argued that this practice allows prosecutors to withhold witness statements just before a trial is set to begin, which stifles the cases overall process.
 
VI. ISSUES & CONCERNS  
The Committee is interesting in learning more about varying practices, given the limited transparency and availability of information across each District Attorney’s Office. The Committee intends to analyze how current practices can be improved, what legislative changes are needed at the State level, and what changes can be made locally. 
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