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T H E  C O U N C I L

BRIEFING PAPER OF THE LEGAL AND GOVERNMENTAL AFFAIRS DIVISION


RICHARD M. WEINBERG, DIRECTOR AND GENERAL COUNSEL


COMMITTEE ON PUBLIC SAFETY
RES. NO. 1175:
                    BY: The Speaker (Council Member Vallone) and Council Members Henry, Lopez, Fiala and Golden; also Council Members Fisher, Koslowitz, Leffler, McCaffrey, Povman and Oddo.

TITLE:


    Resolution calling upon the New York State Legislature to enact legislation to classify the third conviction for a Class “A” misdemeanor within a five year period as a felony and to devote additional resources to prosecute such cases.

BACKGROUND


On November 16, 1999, Nicole Barrett was seriously injured in midtown Manhattan when she was struck on the head by a man wielding a brick.  Two weeks later, on November 30, 1999, Paris Drake, a felon with a lengthy criminal record, was arrested for her attack.  Mr. Drake had been arrested over twenty times since 1982, and much of his record consisted of misdemeanor convictions, for which he spent minimal amounts of time in jail. In fact, days prior to his arrest, Mr. Drake pled guilty to misdemeanor drug possession charges and spent five days in jail.
 Mr. Drake’s arrest renewed calls for legislation to amend the Penal Law to charge individuals as felons if they commit a certain number of misdemeanors within a set period of time.


Under the New York State Penal Law, crimes are classified as either misdemeanors or felonies. Felonies, the more serious offenses, are ranked from Class “A” through Class “E”; Class “A” felonies, the most serious, include crimes such as murder and arson, and Class “E” felonies, the least serious, include crimes such as criminal mischief and promoting gambling. Misdemeanors, the less serious offenses, are ranked as Class “A”, Class “B” or unclassified.


Felony penalties are set forth in Penal Law Article 70 and vary depending on whether the felony is classified as violent or whether the person charged has previously been convicted of a felony.  Felony convictions, however, result in significantly more jail time than misdemeanor convictions; the maximum jail time for a Class “A” misdemeanor is one year but the maximum jail time for a Class “E” felony conviction is four years.
  In addition, convicted felons, with certain exceptions, receive at least five years probation, and may also lose their right to vote and to hold a professional license.


State law currently provides that a second conviction for certain specified misdemeanors be treated as a felony.  For example, a person arrested for Driving While Intoxicated (DWI), after having previously been convicted of a misdemeanor DWI within the preceding ten years, is charged with DWI as a felony.
 A person is charged with a felony if he commits the crime of menacing in the second degree (a misdemeanor) and has previously been convicted of menacing in the second degree within the previous ten years; a person is charged with a felony if he commits the crime of computer tampering in the fourth degree (a misdemeanor) and was previously convicted of any crime involving computers under Article 156 of the Penal Law.

 RESOLUTION 1175 


Resolution 1175 calls upon the State Legislature to enact legislation to classify the third conviction for a Class “A” misdemeanor with a five-year period as a felony and to devote additional resources to prosecute such cases.  The Penal Law amendment that this resolution urges the Legislature to adopt would give prosecutors and judges a tool with which to make sure that people who commit crimes repeatedly face more serious punishments than state law allows for any of their individual minor offenses.  This resolution reflects the belief that low-level repeat offenders, although not committing crimes as serious as felonies, have demonstrated a continued disregard for the law such that they should be punished with felony convictions. The resolution also reflects the view that more serious crimes can be halted if less serious crimes are dealt with more severely.


This resolution, though, asks the State Legislature to only include convictions for Class “A” misdemeanors, the more serious offenses, as part of the felony calculation.  The resolution recognizes that lower level misdemeanors (Class “B” and unclassified), such as fortune telling or loitering, should not count toward a potential felony charge.  The resolution also urges a five year time frame in which to add up the misdemeanor convictions, with the idea that a person convicted of two Class “A” misdemeanors within a relatively short period of time has demonstrated his willingness to place his interests above the interests of society.


Resolution 1175 also recognizes that increased demands will be placed on the state’s courts, and thus the resolution calls upon the State Legislature to devote additional resources to prosecute such crimes.  Currently, most misdemeanor convictions result from plea bargains and very few go to trial.  With increased penalties possible under the proposal urged by the resolution, more Criminal Court judges and other resources will be needed to handle the increased caseload.
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� Goldiner, Marzulli & McQuillan, “Con Charged In Brick Bash”, Daily News, December 1, 1999; McCoy & Ross, “Suspect Led Life of Hustler, Jailbird”, Daily News, December 2, 1999.


� Penal Law Article 55.


� Penal Law § 55.10 (2); Penal Law § 70.00 (2) (e). 


� See, Penal Law § 65.00 (3); Correction Law Article 23.


� Vehicle & Traffic Law § 1193 (1) (c).  A person arrested for DWI, after having previously been convicted of two offenses under Vehicle & Traffic Law § 1192 (2) or (3) within a ten year period, shall be charged with a Class “D” felony. Vehicle & Traffic Law § 1193 (1) (d).  


� Penal Law § 120.13; 120.14; 156.20; 156.25 (2).





