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I. INTRODUCTION


On June 21, 2018, the Committee on Consumer Affairs and Business Licensing, chaired by Council Member Rafael Espinal, will hold a hearing to consider three pieces of legislation: Introductory Bill Number 823 (Int. No. 823), a Local Law to amend the administrative code of the city of New York, in relation to allowing restaurant surcharges; Introductory Bill Number 936 (Int. No. 936), a Local Law to amend the administrative code of the city of New York, in relation to prohibiting single-use plastic beverage straws and beverage stirrers; and Introductory Bill Number 965 (Int. No. 965), a Local Law in relation to applications for retail dealer licenses for sale of cigarettes or tobacco products. The Committee has invited the Department of Consumer Affairs (DCA), business and trade organizations, environmental groups and other interested stakeholders to testify at the hearing. 
II. BACKGROUND
A. Restaurant Surcharges in New York City – Int. No. 823
Governor Cuomo’s budget plan in 2016 included a measure to raise the minimum wage of workers across the State. When it was approved by the legislature, the rollout meant that there would be incremental wage increases each year for New York City and the surrounding counties.
 Rates varied according to location, industry and business size. For hospitality workers employed by businesses in New York City with more than 11 employees, the minimum wage went from $11 per hour on December 31, 2016 to $13 per hour on December 31, 2017 and finally to $15 per hour on December 31, 2018. For these workers employed by a smaller business (ten employees or less) the rate increases were smaller and would not reach $15 per hour until December 31, 2019.

The Tip Credit

The minimum wage for tipped workers in New York operates differently. The tip credit gives employers a credit for the tips and gratuities paid by customers to workers, allowing employers to offset the cash wage they pay to their employees. The minimum cash wage for tipped workers is much lower than other workers, but customer gratuities make-up the difference. For example, for tipped workers employed in large (11 or more employees) food industry businesses in New York City, the minimum cash wage on December 31, 2017 was only $7.50. However, employers received a tip credit of $3.50, which meant that the total minimum wage of these employees was $11, in line with their non-tipped peers, but employers were only required to pay the tipped worker $7.50 per hour. The schedule for the rate increases for tipped workers in the food industry in New York City is tabled below. 
Schedule of minimum wage increases for tipped food service workers

	Effective date
	NYC businesses with 11 or more employees
	NYC businesses with 10 or less employees

	December 31, 2016
	Cash wage:

Tip credit:

Total:
	$7.50

$3.50

$11.00
	Cash wage:

Tip credit:

Total:
	$7.50

$3.00

$10.50

	December 31, 2017
	Cash wage:

Tip credit:

Total:
	$8.65

$4.35

$13.00
	Cash wage:

Tip credit:

Total:
	$8.00

$4.00

$12.00

	December 31, 2018
	Cash wage:

Tip credit:

Total:
	$10.00

$5.00

$15.00
	Cash wage:

Tip credit:

Total:
	$9.00

$4.50

$13.50

	December 31, 2019
	Cash wage:

Tip credit:

Total:
	$10.00

$5.00

$15.00
	Cash wage:

Tip credit:

Total:
	$10.00

$5.00

$15.00


Minimum Wage Increases
An important dimension of tipped wages is that the laws and regulations governing this area typically prevent non-tipped workers from receiving tips and gratuities, as is the case under New York State law. This can result in unequal take-home pay between front-of-house staff, such as waiters, who mostly rely on tips, and the back-of-house staff, such as line cooks and dishwashers. With this in mind, and against the backdrop of the national ‘raise the wage’ campaign,
 some restaurants across the country have eliminated the custom of tipping, opting instead to raise their prices or implement surcharges that would cover wage increases.
 

Some restaurants in New York City have eliminated tipping altogether. Restaurateurs like Danny Meyer (CEO of Union Square Hospitality Group) was one of the first in New York City to eliminate tipping and has raised his menu prices to recoup the money traditionally left as a tip by customers.
 However, other industry leaders have baulked at the idea of raising menu prices,
 whether they were maintaining the tipping custom and mitigating the increases to the minimum wage or not. Instead, industry leaders have called for local government to permit surcharges, sending an open letter to Mayor de Blasio earlier this year, referencing the minimum wage increases as a reason for the surcharge.

While surcharges are common in other parts of the country, the Rules of the City of New York (RCNY) § 5-59 prevents food and beverage businesses in New York City from adding surcharges to listed prices. According to DCA, “Restaurants cannot charge a surcharge or other fee in addition to listed food or beverage prices.”
 However, “[r]estaurants may charge a bona fide service charge, but only if the charge is conspicuously disclosed to consumers before food is ordered (e.g., on a sandwich board, menu, or sign).”
 This can include a charge to split a meal, a minimum per customer charge, or mandatory gratuity for large parties.

A prior version of Int. No. 823 was introduced to the City Council in 2016
 and although many food-industry businesses have since absorbed the raises in the minimum wage (December 31, 2018 represents the final minimum wage increase for business with 11 or more employees), industry is still advocating for the ability to charge a surcharge.
 
Rising Industry Costs

While Governor Cuomo’s recent announcement to hold state-wide hearings on whether to eliminate the tip credit is likely the most pressing issue driving the recent argument for the surcharge rule change,
 there are a range of other factors influencing the push for surcharges.   In addition to the increase in minimum wage, or the desire to implement a no-tipping policy (offset by a surcharge),
 industry representatives have also cited the rising costs of rent,
 equalizing the pay discrepancies between front- and back-of-house workers and addressing a shortage of cooks in the industry,
 or simply avoiding the “competitive disadvantage” of rising menu prices,
 as beneficial reasons to implement a surcharge. The restaurant and hospitality industry has also argued that increasing menu prices to cover costs is not viable, because customers react poorly to such changes.
 However, a poll of customers showed that 71% of people said they were in fact in favor of increased prices, provided it helped raise the minimum wage.

Without clear definitions or guidance on the purpose of restaurant surcharges, there is a further risk that service staff will be short-changed. For example, given that the gratuity will be the only optional charge on the final bill, customers may reduce the amount left as a tip, to cover the new surcharge
In California, where some restaurants have added living wage surcharges while either continuing tipping or as a substitute to the custom, some servers have indicated that they no longer receive the money collected on the charge. In Los Angeles, for example, the money actually belongs to the owner, and servers and staff have to trust that the money will be fairly redistributed, if at all. One employee described it as a “land grab” because, in the beginning, the money was being shared with the staff, but slowly, more and more was, legally, going into the pockets of owners.
 To counteract such behavior, and ensure that the charges are spent on what they are described as on a customer’s bill, cities like Santa Monica have ordinances that specifically state “that employers who collect service charges from customers must pay the entirety of those charges to the workers who performed those services” or that “[h]ealthcare surcharges must be spent entirely on workers”.
 
B. Banning Plastic Straws  (Int. No. 936) 

Cheap production costs, durability and broad functionality mean that plastics are a common feature of our lives. More than 320 million tons of plastic are consumed each year and more plastic has been produced in the last decade than ever before.
 Additionally, use of plastics is expected to double over the next two decades.
 While plastics last for decades or even centuries,
 plastics are often single-use products. Ninety-five percent of plastic packaging, for example, is only used once, and only 14 percent is collected for recycling.
 This means that at least eight million tons of plastic leak into the ocean each year – a figure that is equivalent to dumping a garbage truck of trash into the ocean every minute.
 The World Economic Forum predicts that, under a business-as-usual scenario, there will be more plastic in the ocean than fish by 2050.
 Followed by Japan and the EU, the United States is the largest generator of plastic packaging waste on a per-capita basis.
 
Most plastics are also less dense than seawater, meaning that pieces of plastic float around the ocean and break down into smaller particles (microplastics)
 that are consumed by fish and aquatic birdlife.
 The ubiquity of plastics, its buoyancy, and our struggle to properly dispose of it means that there is now a land mass, known as the Great Pacific Garbage Patch, floating between the coasts of California and Hawaii. 99.9 % of this patch, which is twice the size of Texas,
 is made up of plastic.
 
As a single-use product, plastic straws are a common contributor to this debris. Plastic straws are able to be recycled, but because of their size and lightweight nature, they rarely make it into these bins.  Instead, they often end up in the ocean and are ranked fifth in terms of the most common types of plastics found in coastal cleanups.
 
For most people, straws are used for convenience or out of habit more than a necessity.
 There are no definitive figures on how many plastic straws are used by consumers in the United States,
 but comparable data from other countries helps to demonstrate the enormity of the problem. A report by the City of Vancouver, Canada, for example, estimates that 57 million straws are used in Canada each day,
 while in the United Kingdom, they dispose of an estimated 8.5 billion straws each year.
  
The Movement to Plastic Ban Straws

In February 2011, Milo Cress, a nine year-old boy from Vermont, started an earnest effort to stop retailers in his community from offering plastic straws to their customers, unless they requested them.
 In the spring of that year, the National Restaurant Association referenced Milo’s suggestion of ‘offer-first’ as the best practice for restaurants. Milo’s campaign, Be Straw Free, has since evolved and is now being run through Eco-Cycle, one of the nation’s largest non-profit recyclers.
 After a video that captured a plastic straw being removed from a sea turtle’s nose went viral in 2015,
 numerous companies, cities and institutions have committed to banning single-use plastic straws, and other campaigns to ban plastic straws have been launched.
 
In New York City, zoos in the Bronx, Queens, Central and Prospect parks and the New York Aquarium have all banned plastic straws, as well as cold drink lids and single-use plastic bags. In Britain earlier this year, McDonald’s joined a host of other food and hospitality chains to eliminate plastic straws and replace them with bio-degradable alternatives,
 and several global hotels and airlines have made similar pledges.
. A survey conducted by global market research company Streetbees asked people whether they would support a full or partial ban on plastic straws – 91 percent said that they would and 82 percent described plastic straws as “very harmful” to the environment.

Legislation and Policies

At the legislative level, numerous towns, cities and even countries are implementing bans on single-use plastic straws. In February this year, Vanuatu became the first nation in the world to ban plastic straws (in addition to single-use plastic bags and polystyrene takeaway boxes).
 Meanwhile, British Prime Minister Theresa May announced in April this year that her country would implement a ban on plastic straws, as well as all other single-use plastics, as early as next year.
 Following suit, the European Commission proposed European Union-wide rules that would ban plastic straws, as well as plastic cotton buds, cutlery, plates, drink stirrers and sticks for balloons.
 In Canada, Vancouver became the first Canadian city to implement a ban after the City adopted a measure earlier this year. The ban, to come into effect in June 2019, will prohibit plastic straws, foam cups and take-out containers.
 Taiwan, original home of Boba (bubble) tea, is also rolling out a series of bans on single-use plastics. Chain restaurants will be prevented from distributing plastic straws for their sit-in customers starting in 2019, with the provision expanding to all outlets by 2020. By 2030, the Taiwanese government will implement a full ban on single-use plastic items (such as straws, utensils and bags).
 
Across the United States, bans and restrictions on plastic straws exist in different forms, and with different levels of restraint. In the cities of Davis and San Luis Obispo in California, for example, sit-down restaurants must ask customers whether they want a straw, before providing one, but take-out orders are exempt.
 In Fort Meyers and Miami Beach, Florida, and Malibu, California, the distribution of plastic straws is generally prohibited by all commercial entities.
 Seattle has been rolling out bans on single-use plastics since 2009. In the first round of requirements, the ordinance banned the use of Styrofoam from January 1, 2009. The original ordinance also required all food service businesses to replace single-use throw-away food ware with alternatives that were recyclable or compostable. However, the City soon acknowledged that such alternatives were not readily available and waivers were extended to June 30, 2018.
 Come July 1, 2018, however, Seattle will start enforcing a ban on all plastic straws, spoons, forks, and knives.
 Hawaii’s pending Senate bill SB. 2285 would ban plastic straws and require a violator to spend four to eight hours picking up litter (or other community service) if they break the law.
 
The Alternatives

While alternatives to plastic straws do exist, their cost, durability and manufacturing process does render them a more expensive product than disposable plastic straws. Aardvark, the company that was established by the creator of the paper straw, Marvin Stone, states that their paper straws are one cent more expensive, per straw, than plastic alternatives.
 However, other types of reusable or biodegradable straws that can be made from steel, glass, bamboo, silicon, or sugar cane are clearly more expensive, although merchants often report that customers request straws less often when alternatives to plastic are provided.
 Some businesses that rely on plastic straws, such as bubble tea merchants, face unique challenges when finding alternatives. The tapioca pearls stick to paper straws
 and currently, there are no viable alternatives to the large plastic straws.
  
Given that most bans and restrictions are still fairly recent, it is difficult to measure their effectiveness. However, looking at bans on other single-use plastic products may shed some light. The United Nations Environment Programme recently reviewed the available research that examined the effect of bans and restrictions on single-use plastics. Unfortunately there was no reliable data to examine the impact of half of the case studies, but where there was information showing consumption was reduced in a majority of instances.
 After a $0.05 fee for single-use plastic bags was introduced in Washington DC, for example, consumption of plastic bags decreased from an average of ten per week to four per week.
 Similarly, after Britain implemented a tax on single-use plastic bags, the country saw a 90 percent drop in their use, which meant that approximately nine billion less plastic bags were being used.
 

III. BILL ANALYSIS

A. Int. No. 823
Section one of the bill adds a new Subchapter 20 to Chapter 5 of Title 20 of the Administrative Code. Subdivision a of § 20-828 sets out the definitions for the terms “restaurant” and “surcharge.” The term restaurant has the same definition as § 17-502 of the Code: 

“Restaurant" means any coffee shop, cafeteria, luncheonette, sandwich stand, diner, short order cafe, fast food establishment, soda fountain, and any other eating or beverage establishment (other than a bar), including a restaurant located in a hotel or motel, or part of any organization, club, boardinghouse or guest house, which gives or offers for sale food or beverages to the public, guests, members, or patrons, whether food or beverages are customarily consumed on or off the premises, but not an establishment whose sole purpose is to serve food or beverages to employees of a common employer or to students of a common educational institution. 
Surcharge is defined as follows:

The term “surcharge” means a charge imposed on top of the stated price of individual listed items not including a charge for an additional service that was not included in the pricing of the item. The term “surcharge” does not include tax, gratuity, tip or a charge for the administration of a banquet, special function, or package deal pursuant to section 146-2.19 of subpart 146-2 of part 146 of subchapter B of chapter II of title 12 of the compilation of codes, rules and regulations of the state of New York.

Subdivision b of new § 20-828 requires restaurants to disclose the surcharge amount prior to an order being placed. The disclosure must be in writing; explain that the surcharge is not a gratuity; be clear and conspicuous; appear on any document (paper or electronic) where the menu item prices are written; in English or the language the menu is in; and be in the same font and size as surrounding text. Subdivision c authorizes DCA to enforce the Subchapter. This bill would take effect 120 days after it becomes law, except that DCA may take steps to promulgate rules before the effective date. 
B. Int. No. 936

Section one of the bill adds a new Subchapter 13 to Chapter 4 of title 20 of the Administrative Code. Subdivision a of new § 20-699.7 sets out the definitions. Biodegradable is defined as “the ability of a material to breakdown, within one year, into natural materials in the natural environment without causing harm.” All food service establishments, defined in the same manner as § 81.03 of the Health Code as “a place where food is provided for individual portion service directly to the consumer whether such food is provided free of charge or sold, and whether consumption occurs on or off the premises or is provided from a pushcart, stand or vehicle.” Plastic is defined as “a synthetic material made from organic polymers, including, but not limited to, polypropylene and polystyrene, that can be molded into shape while soft, and then set into a rigid or slightly elastic form.” 
Subdivision b prohibits food service establishments from offering single-use beverage straws or stirrers made of plastic or any other non-biodegradable material to consumers, except for those that require one due to a disability or medical condition. Subdivision c requires DCA to conduct outreach and education, in multiple languages, to educate food service establishments on the provisions of this bill. Subdivision d authorizes DCA, the Department of Health and Mental Hygiene and the Department of Sanitation to enforce the provisions of this bill. 
Subdivision e sets out the civil penalties to be levied against violators:

· $100 for a first violation;
· $200 for a second violation committed on a different day within a period of 12 months; and
· $400 for the third and any subsequent violations.

Food service establishments will be issued warnings and provided with information during the first year after this bill becomes law. If passed, this bill will become effective 180 days after it becomes law, except that the commissioner of DCA, the commissioner of sanitation and the commissioner of health and mental hygiene may take such measures as are necessary for the implementation of this local law.
C. Int. No. 965
Enacted on August 28, 2017, Local Law 146 of 2017 (LL 146/2017) expanded the existing retail cigarette dealer license administered by DCA to include all retailers of tobacco products, not just cigarettes. It also restricted the availability of new retail dealer licenses by capping the number of licenses in each community district. Due to operational challenges in outreach, more time is needed to bring into compliance existing tobacco retailers who are now required to be licensed by LL 146/2017.  This bill grants a 180 day grace period after it goes into effect for these tobacco retailers comply with the new licensing requirement. However, these licensees will not be included in the cap established by LL 146/2017. 
Section two of the bill requires DCA to conduct additional outreach about the process and deadline for applying for a license. If passed, this bill would become effective immediately after it becomes law.
Int. No. 823
 
By Council Members Borelli, Cumbo and Powers
 
A Local Law to amend the administrative code of the city of New York, in relation to allowing restaurant surcharges
 
Be it enacted by the Council as follows:
 
Section 1. Chapter 5 of title 20 of the administrative code of the city of New York is amended by adding a new subchapter 20 to read as follows:
SUBCHAPTER 20
RESTAURANT SURCHARGES
§ 20-828. a. Definitions. For purposes of this section, the following terms have the following meanings:
Restaurant. The term “restaurant” includes any “bar,” “restaurant,” or “restaurant bar” as defined in section 17-502 of title 17.
Surcharge. The term “surcharge” means a charge imposed on top of the stated price of individual listed items not including a charge for an additional service that was not included in the pricing of the item. The term “surcharge” does not include tax, gratuity, tip or a charge for the administration of a banquet, special function, or package deal pursuant to section 146-2.19 of subpart 146-2 of part 146 of subchapter B of chapter II of title 12 of the compilation of codes, rules and regulations of the state of New York.
b. A restaurant adding a surcharge to the amount a paying customer owes must disclose the amount of such added surcharge to such customer before the food is ordered. The disclosure must be:
1. Written;
2. Explicit that the additional charge is a surcharge and not a gratuity;
3. Clear and conspicuous;
4. On any document, whether in paper or electronic format, that lists the prices for the customer, including but not limited to any paper or electronic menu, catering contract, final customer bill, or customer’s credit card receipt if a credit card is used;
5. In plain English, or in the same language as the rest of the menu, if applicable; and
6. In a font size similar to surrounding text.
c. Enforcement. The department is authorized to enforce the provisions of this subchapter.
§ 2. This local law takes effect 120 days after it becomes law, except that the commissioner of the department of consumer affairs may take such measures as are necessary for the implementation of this local law, including the promulgation of rules, before such date.
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	Int. No. 936
 
By Council Members Espinal, Rosenthal, Grodenchik, Levine, Constantinides, Lander, Moya, Ayala and Ampry-Samuel
 
A Local Law to amend the administrative code of the city of New York, in relation to prohibiting single-use plastic beverage straws and beverage stirrers
 
Be it enacted by the Council as follows:
 
                     Section 1. Chapter 4 of title 20 of the administrative code of the city of New York is amended by adding a new subchapter 13 to read as follows:
Subchapter 13. Restrictions on the Sale or Use of Certain Plastic Items
§ 20-699.7 Restrictions on providing single-use plastic beverage straws and beverage stirrers.
a. Definitions. As used in this section, the following terms have the following meanings:
Beverage straw. The term “beverage straw” means a tube used for transferring a beverage from its container to the mouth of a consumer.
Beverage stirrer. The term “beverage stirrer” means a device used by a consumer that is designed solely for the purpose of mixing liquids intended for internal human consumption.
Biodegradable. The term “biodegradable” means the ability of a material to breakdown, within one year, into natural materials in the natural environment without causing harm.
Disability. The term “disability” means a physical, intellectual or sensory impairment that substantially limits one or more major life activities.
Food service establishment. The term “food service establishment” shall have the meaning ascribed to such term by section 81.03 of the health code of the city of New York or any successor provision.
Medical condition. The term “medical condition” means any illness, disease, disorder or injury that requires medical treatment.
Plastic. The term “plastic” means a synthetic material made from organic polymers, including, but not limited to, polypropylene and polystyrene, that can be molded into shape while soft, and then set into a rigid or slightly elastic form.
Single-use. The term “single-use” means a product that is designed and intended to be used only once for drinking or eating, and is generally recognized by the public as an item that is to be discarded after one use.
b. No food service establishment in the city shall offer to consumers any single-use beverage straw or beverage stirrer made of plastic or any other non-biodegradable material. Food service establishments may provide suitable beverage straws or beverage stirrers, including those prohibited by this section, to a person that requires a straw due to a disability or medical condition as defined by this section.
c. In consultation with other city agencies, the department shall conduct outreach and education to food service establishments and stores to inform them of the provisions of this section and provide assistance with identifying replacement material. Such outreach and education shall be offered in multiple languages.
d. The department, the department of health and mental hygiene and the department of sanitation shall have the authority to enforce the provisions of this section.
e. Any person who violates this section or any rule promulgated pursuant thereto shall be liable for a civil penalty recoverable in a civil action brought in the name of the commissioner, the commissioner of health and mental hygiene or the commissioner of sanitation in the amount of one hundred dollars for the first violation, two hundred dollars for the second violation committed on a different day within a period of twelve months, and four hundred dollars for the third and each subsequent violation committed on different days within a period of twelve months, except that such departments shall not issue a notice of violation, but shall issue a warning and provide information on replacement material, for any violation that occurs within one year of the effective date of this section.
§ 2. This local law takes effect 180 days after it becomes law, except that the commissioner of consumer affairs, the commissioner of sanitation and the commissioner of health and mental hygiene may take such measures as are necessary for the implementation of this local law, including the promulgation of rules, prior to such date.
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Int. No. 965
 
By Council Member Espinal
 
A Local Law in relation to applications for retail dealer licenses for sale of cigarettes or tobacco products
 
Be it enacted by the Council as follows:
 
Section 1. For a period of 180 days after the effective date of this local law, subparagraph D of paragraph 1 of subdivision d of section 20-202 of the administrative code of the city of New York shall not apply to any applicant for a retail dealer license that, prior to February 24, 2018, held a valid and current certificate of registration pursuant to paragraph (a) of subdivision 1 of section 480-a of the tax law, but did not hold a retail dealer license pursuant to section 20-202 of the administrative code of the city of New York, and was not required to hold such a license pursuant to such section.
§ 2. The department of consumer affairs shall engage in outreach efforts to notify all persons eligible to apply for a retail dealer license pursuant to section one of this local law about the process and deadline for such application.
§ 3. This local law takes effect immediately.
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