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OVERSIGHT:                           New York City Charter Revision:





    Procurement Proposals

INT. NO. 542:
By: Council Members Brewer, Jackson, Clarke, Comrie, Fidler, Gennaro, Gentile, Gerson, Koppell, Liu, Lopez, Martinez, McMahon, Perkins, Quinn, Recchia, Seabrook, Stewart, Weprin and Yassky.

TITLE:
A local law to amend the administrative code of the city of New York, in relation to the electronic posting of requests for proposals.

ADMINISTRATIVE CODE:   Amends Chapter 1, Title 6 of the administrative code of the city of New York by adding a new section 6-111.1

INT. NO. 543
By: Council Members Brewer, Jackson, Clarke, Comrie, Gennaro, Gentile, Gerson, Koppell, Liu, Lopez, Perkins, Quinn, Recchia, Stewart, Weprin and Yassky.

TITLE:
A local law to amend the administrative code of the city of New York, in relation to a pilot program for online reverse auctions.

ADMINISTRATIVE CODE:
Amends Chapter 1, Title 6 by adding a new section 6-111.4.

INT. NO. 544:
By: Council Members Fidler, Jackson, Comrie, Gennaro, Perkins, Quinn, Seabrook, Weprin and Yassky.

TITLE:
A local law to amend the administrative code of the city of New York, in relation to the publication of concept reports regarding requests for proposals.

ADMINISTRATIVE CODE:
Amends Chapter 1, Title 6 of the administrative code of the city of New York by adding a new section 6-111.2.

INT. NO. 545:
By: Council Members Jackson, Barron, Clarke, Comrie, Gennaro, Jennings, Koppell, Lopez, Martinez, Perkins, Quinn, Sanders and Yassky.

TITLE:
A local law to amend the New York City charter, in relation to procurement.

CHARTER:
Amends section 311 of the New York City charter.

INT. NO. 546:
By: Council Members Jackson, Clarke, Comrie, Gennaro, Jennings, Koppell, Lopez, Martinez, Perkins, Quinn, Stewart and Yassky.

TITLE:
A local law to amend the administrative code of the city of New York, in relation to multiple submissions of contractor information.

ADMINISTRATIVE CODE:
Amends subdivision h of section 6-116.2.

INT. NO. 547:
By: Council Members Jackson, Barron, Clarke, Comrie, Gennaro, Jennings, Koppell, Liu, Lopez, Martinez, Perkins, Quinn, Stewart, Vann, Yassky and Reyna.

TITLE:
A local law to amend the New York City charter, in relation to establishing timeframes for the timely process of contracts and extending financial protections to not-for-profit organizations.

CHARTER:
Amends the New York City charter by adding a new section 325-a.

INT. NO. 548:
By: Council Members Jackson, Clarke, Comrie, Gennaro, Gerson, Jennings, Koppell, Lopez, Perkins, Quinn, Stewart and Yassky.

TITLE:
A local law to amend the New York City charter, in relation to competitive sealed proposals.

CHARTER:
Amends the New York City charter by amending section 319. 

INT. NO. 549:
By: Council Members Jackson, Clarke, Comrie, Gennaro, Gerson, Koppell, Lopez, Perkins, Quinn, Stewart and Yassky.

TITLE:
A local law to amend the New York City charter, in relation to discretionary contracts under the small purchase limits.

CHARTER:
Amends the New York City charter by adding a new section 314-a.

INT. NO. 550:
By: Council Members Jackson, Clarke, Comrie, Gennaro, Gerson, Jennings, Koppell, Lopez, Perkins, Quinn, Stewart and Yassky.

TITLE:
A local law to amend the New York City charter, in relation to the department of citywide administrative services.

CHARTER:
Amends the New York City charter by adding a new subdivision e.

INT. NO. 551:
By: Council Members Jackson, Clarke, Comrie, Gennaro, Gerson, Jennings, Koppell, Liu, Lopez, Perkins, Quinn, Sanders, Stewart and Yassky.

TITLE:
A local law to amend the New York City charter in relation to agencies that contract with not-for-profit organizations.

CHARTER:
Amends the New York City charter by amending section 325.

INT. NO. 552:
By: Council Members Jackson, Comrie, Gennaro, Gerson, Koppell, Lopez, Perkins, Quinn, Sanders, Stewart and Yassky.

TITLE:
A local law to amend the New York City charter, in relation to a not-for-profit organization contracting with an agency to submit an affidavit attesting to the existence and availability of all required credentialing documents.

CHARTER:
Amends the New York City charter by adding a new section 322-a.

INT. NO. 553:
By: Council Members Jackson, Comrie, Gennaro, Gerson, Koppell, Lopez, Perkins, Quinn, Stewart and Yassky.

TITLE:
A local law to amend the New York City charter, in relation to annual financial audits.

CHARTER:
Amends the New York City charter by adding a new section 333-a.

RES. NO. 1023:
By: Council Members Brewer, Jackson, Clarke, Comrie, Gennaro, Gentile, Jennings, Lopez, Perkins, Quinn, Recchia, Sears, Weprin and Yassky.

TITLE:
Resolution authorizing the receipt of bids in electronic format on purchase contracts pursuant to section 103(1) of the General Municipal Law. 

On Wednesday, October 8, 2003, the Select Committee on Charter Revision and the Contracts Committee will conduct an oversight hearing on certain procurement-related proposals set forth by the New York City Charter Revision Commission appointed by Mayor Bloomberg on April 14, 2003
 (the “Commission”).  The hearing will also assess the process by which the Commission reached these proposals. In addition, the Committees will hear testimony regarding the various bills and a resolution regarding procurement reform. Those invited to testify include current and former elected officials, academicians, good government groups, the public, as well as the Commissioners of the current Charter Revision Commission. 

I. 
Background

On August 25, 2003, the Charter Revision Commission approved three questions for inclusion on the November 4, 2003 ballot.  One of these, Ballot Question No. 4, is a series of proposals designed to reform the City’s procurement process.
  While the need to modernize and streamline the City’s procurement process is undisputed, the Charter Revision Commission proposals, if adopted, would make significant changes to the City’s procurement system without any of the benefits of debate and deliberation that the legislative process would provide.  In addition, the Council has been working actively on legislative efforts for procurement reform for the past eighteen months and has recently introduced its most comprehensive procurement reform package to date.
  


Today's hearing will consider both legislative proposals for procurement reform currently before the Council and two of the specific procurement proposals that the Commission will submit to voters in next month's referendum.  First, the Committees will hear testimony regarding the Commission's proposal to eliminate Charter provisions that currently require that specific information on employment practices and policies be included in employment reports submitted by City contractors to the Department of Small Business Services (“DSBS”), which forms the basis for the DSBS Commissioner to determine compliance with equal employment requirements.  This proposal would also eliminate the Charter-mandated penalties for failure to comply with this report requirement.  Second, the Committees will hear testimony regarding the Commission's proposal to amend the Charter to "reduce required procedures for security-related contracts."
  The Committees will specifically inquire into the validity of each of these proposals and their short and long-term implications.  Today's hearing represents the only real opportunity for the public to examine and deliberate the Commission's final procurement proposals before the November referendum. 

Ballot Question Language 


Procurement, more than any other area, involves a complex and arcane system that requires intricate adjustments.  Despite this, the Commission grouped six different procurement changes in one ballot question, rather than separating them and allowing the voters to vote on each one individually.
  As such, the Commission will be submitting one large multi-faceted question, containing six very different procurement proposals to the voters regarding complex changes to the City's procurement system.  Furthermore, these six proposals do not accurately reflect the number of the Commission’s actual proposed amendments, which exceed six. By structuring the question in this manner as a “package deal”, voters in favor of one particular change will have little choice but to vote “yes” on all of the other proposals, or vice versa.  Adding to this confusion, the language that the Commission intends to use in the ballot to express these complex reforms to the voter is vague and often misleading in its imprecision.
  The proposed language does not contain any detail or explanation of the proposed reforms to aid voters' understanding and, ultimately, their ability to make an informed decision.  Expecting the average voter to determine what is in the best interests of the City on such a complicated issues with such limited information is careless at best and irresponsible at worst.  If any area of City governance warrants the benefits of public discourse and debate that the legislative process provides, it’s the City's procurement system.  By subjecting these proposals to referendum and circumventing the legislative process, the Commission is denying both the public and the Council, as the representative of the public will, the necessary information about these proposals to make informed and effective participation in the political process possible. 

By adopting such reforms through referendum, the Commission is not only giving short-shrift to serious procurement concerns and disregarding the diversity of public opinion, it is also knowingly circumventing the appropriate legislative process.  The Council as the City’s legislative body has the authority and expertise to make needed reforms to procurement policy.
  Both the Comptroller and various Council Members have made public statements criticizing the Commission’s efforts to make these changes to the procurement process through referendum, rather than legislatively.
  In addition, a member of the Charter Revision Commission, William Lynch, Jr., issued a minority report, dissenting from the majority and stating, among other things that “procurement issues are best resolved by elected government.”
   Comptroller William Thompson submitted testimony that "the improvements we pursue do not necessarily need to be addressed at the Charter level".
  Not only would this infringement upon the Council’s legislative powers potentially violate the State Constitution and the Municipal Home Rule Law, but it would effectively prevent the Council, as the guardian of the public interest, from acting as an effective check and balance to the Mayor’s already strong powers in procurement.   Initiating these reforms any other way than legislatively usurps the authority of the Council as the legislative branch, undermines proper checks and balances and, as a consequence, does harm to the integrity of the Charter revision process.  

A. Background on New York City Procurement 



Public procurement, the acquisition of goods and services for use by government agencies, has long been a subject of concern among public officials, as well as non-governmental business and consumer interest groups. In light of the procurement process’s central role in the City’s ability to function and deliver services to its citizens, and the enormity of public money being spent annually on the acquisition of goods and services, this concern is well warranted.
  Further, against the backdrop of the early corruption scandals that preceded the development of the City’s modern procurement process, reform initiatives specifically focused on preventing corruption in the future.  These efforts resulted in the establishment of uniform standards, rules and procedures intended to ensure governmental accountability in the contracting process.  Today, while the standards and intricate procedures have proven successful in rooting out corruption, their deliberate complexity and rigidity has subsequently led to the development of a new host of problems.  Currently, Chapter 13 of the City’s Charter contains a number of provisions mandating inflexible methods for addressing procurement issues.  This inflexibility has had the effect of hampering the City and its contractors and prospective contractors, because many of these provisions do not allow the City to adapt its rules to reflect the City's changing needs and concerns.  

Further, the new rules, which created a system whereby a multitude of agencies and governmental divisions all have a significant role in the authorization of any particular City contract, have resulted in a cumbersome process that disperses oversight authority among numerous entities.  Critics contend that this excessive dispersion of oversight authority has failed to provide the flexibility that modern contracting requires and has slowed down even the most commonly used contracting procedures significantly.  In an effort to remedy this situation, the Council has worked closely and cooperatively with the Administration over the past eighteen months to develop procurement reform legislation.  Accordingly, resulting proposals should now be afforded the consideration of the legislative process. 

B. Background on NYC Charter Revision

The New York City Charter is the governing document or “constitution” of the City of New York.  It sets out in broad outline the form and structure of our City’s government.  The City of New York is a creation of the State of New York, which gives the City the right to, and prescribes the manner in which, the City may adopt and amend its Charter.


Municipal Home Rule Law §36, entitled “Provisions for adoption of new or revised city charter proposed by a charter commission,” sets forth the manner in which charter commissions may be formed and the manner in which they must operate.  Subdivisions two and three of §36 provide for the establishment of a charter revision commission by a city’s legislature by means of a local law, with or without a referendum, or by the voters by means of a petition for a referendum.  In addition, subdivision four of that section provides that a “charter commission to draft a new or revised city charter may also be created by the mayor of any city.”


Section 36 of the Municipal Home Rule Law contains provisions requiring any charter revision commission to conduct a comprehensive review of the city charter encompassing all of its provisions, whether or not the commission rewrites the entire charter.  Thus, subdivision five of the statute provides that any commission must 

review the entire charter of such city and prepare a draft of a proposed new or revised charter of such city.  If the commission shall decide to leave a part of the existing charter unchanged, it may propose in one or more amendments a revision of the remaining parts.  In such case it shall make a report to the public, accompanying its proposals, in which it shall refer specifically to such unchanged part and explain its decision to leave such part unchanged.
 


State law also requires that any new charter or revision of an existing charter be completed in time to appear on the ballot by the second general election after the creation of the commission.  As a result of a 1963 amendment to §36 of the Municipal Home Rule Law, this time period within which the work of a charter revision commission must be completed applies to all commissions, regardless of how they are created.  According to the legislative history of the 1964 amendments, the “second election after creation” end date was applied to Mayoral-created charter revision commissions because prior to its amendment the statute afforded those commissions with “too short a time to do a workmanlike job in most situations, being required to file their proposals by early August of the year in which they are created.”  (Memorandum of Citizens Union of City of New York on S.I. 1979, April 1, 1964; see also Comments of Local Government Advisory Board, April 10, 1964 “the bill, in effect, provides more time for a charter commission appointed by the mayor to do its work.”)  Finally, subdivision five of §36 provides that any new charter or amendments to an existing charter be filed with the city clerk’s office at least 60 days prior to the referendum at which the charter or revisions are to be voted.

Recent History of Charter Revision in New York


Since 1964, when §36 of the Municipal Home Rule Law governing city charter revision commissions took its present form, there have been eight Charter Revision Commissions (not including the current Commission) that have examined and proposed changes to the New York City Charter.  They are as follows:  (1) the 1975 Goodman Commission
; (2) the 1983 Sovern Commission
; (3) the 1988 Ravitch Commission; (4) the 1989 Schwarz Commission; (5) the 1998 Powers Commission; (6) the 1999 Mastro Commission (“Mastro I”); (7) the 2001 Mastro Commission (“Mastro II”) (the Powers, Mastro I and Mastro II Commissions also collectively referred to as the “Giuliani Commissions,” and (8) the 2002 McGuire Commission.  

The regularity of Charter Revision Commissions in the past six years illustrates how Charter Revision Commissions have become a tool through which the Administration seeks to legislate, and essentially usurp the role of the legislative branch of City government.  The Commissions threaten to become miniature legislative bodies.  In addition, the records of the first four of these commissions indicate that they took their work very seriously and solicited and carefully analyzed a wide range of proposals before formulating and refining their recommendations. By comparison, the next three Giuliani Commissions were noted primarily for their brief tenure, limited proposals, small staffs made up exclusively of employees from mayoral agencies, and the fact that they were chaired by former deputy mayors and composed of close mayoral associates.
  The following chart summarizes some key information with regard to the prior eight commissions as well as the current commission.

	Commission
	Duration
	Selection of Members
	Staff

	Goodman Commission
	 2 ½ years

 (Late  1972 -  

August 1975)
	Appointments by Governor,  Mayor, state legislature leaders, Council and Borough Presidents
	73 staff members

12 consultants

	Sovern Commission
	13 months

(May 1982-June 1983)
	Appointed by Mayor
	Staff – Legislative Drafting Research Fund of Columbia University

	Ravitch Commission
	20 months

(January 1987-

September 1988)
	Appointed by Mayor with recommendations from other city elected officials
	43 staff members

45 consultants


	Commission
	Duration
	Selection of Members
	Staff

	Schwarz Commission
	8 months (built on prior 20 months of work of  Ravitch Comm.)

(January 1989-

September 1989)
	Appointed by Mayor with recommendations from other city elected officials
	48 staff members

23 consultants

	Powers Commission
	2 ¾ months

(June 1998- September1998)
	Appointed by Mayor
	Staff borrowed from mayoral agencies.

	Mastro I Commission
	2 ½ months

(mid-June 1999- August 1999)
	Appointed by Mayor
	Staff borrowed from mayoral agencies.

Panels of invited experts spoke at two public forums.

	Mastro II Commission
	2 ¼ months

(June 15, 2001- 

August 24, 2001)
	Appointed by Mayor
	Staff borrowed from mayoral agencies.

28 invited experts testify at public meetings.

	 McGuire Commission
	1 ¾ months

(July 11, 2002-September 3, 2002)
	Appointed by Mayor
	Staff borrowed from mayoral agencies (18 staff members are identified by name in Commission report).

12 invited experts testify at public meetings.

	Current Commission
	4 ¼  months

April 14, 2003 – August 25, 2003
	Appointed by Mayor
	Staff borrowed from mayoral agencies.

12 staff members are identified by name in the report (not including interns)


II.  
Current Proposals

While there a number of procurement related proposals advanced by the Administration for a vote at the upcoming election, two of those proposals are addressed in detail below --the reduced requirements for DSBS employment reports and the public notice and hearing exemption for security-related contracts. 

A.   Employment Reports


Under the Charter, prospective contractors and subcontractors for City contracts above a certain monetary value must submit employment reports along with their bids.
  Citing overly rigid employment report requirements
, the Commission proposes a revision to NYC Charter § 1305(e) that would, among other things, eliminate the requirement that contractors provide information on their employment practices in the employment report they are required to submit to DSBS.  It is this vital information that the Commissioner of DSBS uses to determine whether contractors are in compliance with federal, state and local equal employment requirements.  The proposed amendment would give the Commissioner of DSBS the complete discretion to decide whether such equal employment information should be included.  Specifically, the proposed revision would allow the Commissioner greater flexibility to promulgate rules governing: the contents of employment reports; the procedural rules to be followed by contractors and the procuring agencies; and the consequences flowing from incomplete or problematic reports.
   

Among the policies New York City seeks to promote through its procurement process is the expansion of economic and financial opportunity while ensuring contractor compliance with all equal employment and human rights provisions.  Specifically, the City seeks to ensure that all persons are protected from discrimination prohibited under the provisions of federal, state and local laws and executive orders in such areas as recruitment, employment, job assignment, promotion, upgrading, demotion, transfer, layoff, termination, rates of pay and other forms of compensation.  In addition, the City seeks to foster the economic empowerment of groups that have traditionally been overlooked and underrepresented in the past, such as minority- and women-owned business enterprises, as well as small and locally based businesses.  In furtherance of these objectives, among other things, the Commissioner must implement, monitor compliance with, and enforce programs pursuant to federal, state, local law to ensure that persons or businesses which benefit from doing business with the City provide equal employment opportunity.  Accordingly, the Commissioner requires employment reports to be submitted by contractors and subcontractors containing such information as employment practices, policies, procedures, statistics and collective bargaining agreements.
  The Commissioner then reviews all employment reports to determine whether such contractors (and subcontractors) are in compliance with the equal employment opportunity requirements of local, state and federal law.  

While a responsible contractor is one who is able to fully perform all the contract requirements and possesses the business integrity to justify the award of tax dollars, among the factors that affects a contractor’s responsibility, is compliance with these measures designed to ensure equal employment opportunity, including measures designed to remedy underutilization of minority and women-owned businesses in the City’s procurement process.  Presently, to make a determination of responsibility or non-responsibility, the contracting officer must use, among other things, determinations of violations of employment-related federal, state, or local law or executive order, including but not limited to those relating to equal employment opportunity, prevailing wage, workplace health and safety, employee benefits, and employee wages and hours.
 Through such determinations and corresponding rules and programs implemented by DSBS, the City seeks to ensure that all contractors doing business with the City without regard to the dollar amount do not engage in any unlawful discriminatory practice as defined in Title 8 of the City’s Administrative Code and under federal and state law. 

While vesting greater discretion in the Commissioner could offer increased flexibility and thus, increased opportunities for potential contractors who may otherwise be excluded due to their inability to meet current stringent compliance requirements, the Council intends to inquire as to whether this expansion of contracting opportunities could potentially come at the expense of existing equal employment procedural protections and safeguards.  The Council will examine the relevant issues and concerns surrounding this proposal to revise employment report requirements, and focus on the effect this proposal may potentially have on contractor and subcontractor human rights compliance and employment practices.

    B.  
Proposed Exemption for Security-related Contracts


Among the purchasing proposals that the Commission is offering for referendum is a proposal to “reduce required procedures for security-related contracts”.
  More precisely, the Commission proposes an exception to the public notice and hearing requirements contained in Charter §§ 325 and 326, “for situations, per mayoral determination, where the notice or hearing would disclose information that could be detrimental to the security of the City or its people.”
  Procedural safeguards currently contained in the Charter aim to preserve the integrity of the contracting process.  Presently, City agencies must comply procedural requirements set forth in Chapter 13 of the Charter, such as holding public hearings, obtaining Mayoral approval and registering procurements.  While these procedural steps lengthen the contracting process and there is room for improvement in many areas, among the most integral elements to the democratic process and protecting the public interest are notice and hearing requirements.  It is vital that public business be performed in an open and accessible manner to allow citizens access to the deliberations and discussions that lead to the formation of public policy and the expenditure of public funds.  Further, maximum citizen participation in the governmental process provides a check on the actions of public servants and prevents the deliberate exclusion of citizens from the governmental process.  

Currently, the Charter embodies these principles, requiring that procuring agencies publish notice of solicitation of bids or proposals where the value of a contract is estimated to be above small purchase limits.
  In addition, procuring agencies must also publish notice of the award of contracts exceeding the small purchase limits.  The notice must indicate such information as the name of the contractor, the dollar value of the contract, and the procurement method used.
  Only certain extraordinary situations have justified dispensing with the full notice requirements.  For instance, notice requirements are not applicable to contracts awarded on an emergency basis or in situations where the notice would disclose litigation strategy or otherwise impair the conduct of litigation by the City.
   For emergencies, “in the case of an unforeseen danger to life, safety, property or a necessary service, an emergency procurement may be made with the prior approval of the comptroller and corporation counsel.”
  A written determination of the basis for the emergency and the selection must be placed in the agency contract file and a summary of such determination must be included in the notice of the contract award.
  Thus, an agency need only publish notice that such an emergency contract has been entered into, including the basic determination summary, without revealing any of the details required in non-emergency contracting notices.    

As is the case with notice, the requirement to conduct a hearing on contract awards under Charter § 326 may also be waived in certain exceptional circumstances, including the finding of an emergency under Charter § 315.  Generally, prior to entering into any contract for goods, services or construction to be awarded by other than competitive sealed bidding, where the contract value exceeds one hundred thousand dollars, a contracting agency must, upon reasonable public notice, conduct a public hearing to receive public testimony on the proposed contract.
  However, pursuant to the finding of an emergency as defined in Charter § 315, these hearing requirements do not apply.

In emergency situations, when confronting a threat to life, safety, property or a necessary service, the immediate need for goods or services demands quick action and therefore justifies waiver of important yet time-consuming procedures.   Further, the standard that must be met in order to set aside these procedural safeguards are quite high; they are not disregarded for any arbitrary or excessively discretionary reason.  In contrast, the Commission’s proposal appears to give the Mayor an inordinate amount of discretion to decide when to dispose of notice and hearing requirements.  Today, the Committees intend to inquire into which factors would be considered in making a determination that notice or hearing would “disclose information that could be detrimental to the security of the City or its people.”  

Given the existing emergency exemption provision in Charter § 315, the Committees intend to inquire into the purpose of the proposed change.  The Committees will inquire into why the Administration believes such enhanced powers are necessary and why the Administration cannot avail itself of the existing emergency notice and hearing exemptions for sensitive security situations.

The Commission's proposal to create an exemption to the existing notice and hearing requirements for non-emergency situations where, per mayoral determination, notice or hearing would pose a detriment to the security of the City or citizens, would significantly expand the discretion of the executive branch, potentially undermining the legislature and upsetting the balance of power.  Further, it would undermine citizens' ability to participate in the political process by depriving them of both the information they need and the opportunity and forum to voice their concerns.  Such a change would effectively cloak important security concerns under a veil of secrecy potentially inhibiting an open and accountable government.   
III.  
Process Followed by the 2003 Charter Revision Commission


The process followed by the 2003 Charter Revision Commission in reaching the proposals addressed by the Council today is flawed for a number of reasons.  A brief outline of the steps taken by the Commission is provided below. 


On March 26, 2003, Mayor Bloomberg announced the appointment of Frank J. Macchiarola as Chair of the 2003 Charter Revision Commission.  The press release announcing the appointment of Mr. Macchiarola as the Chair of the Commission states that the Mayor asked the Commission to “. . . consider the adoption of nonpartisan elections for city elected officials, to strengthen the operation of city government, including the areas of budget, procurement, and agency reorganization and consolidation.”
  On April 6, 2003, Mayor Bloomberg announced the appointment of ten members to the Commission.  There is no indication that the appointment process provided any mechanism for input by other elected officials or community groups. 

The first meeting of the Commission was held on April 14, 2003. At the first meeting, the Commission staff presented a review of the past charter revision commissions and issues addressed by those commissions.
  The two proposals addressed at today’s Council hearing –reduced requirements for DSBS employment reports and public notice exemption for security-related contracts -- were not discussed at that meeting. Two of the Commissioners proposed additional issues that could be considered by the Commission.
  While the Chair of the 2002 Charter Revision Commission issued a “Solicitation of Proposed Revisions to the New York City Charter,”
 there is no indication that the 2003 Commission issued any such solicitation for proposals.  

The second meeting of the Commission, which was held on May 12, 2003, addressed procurement proposals.  However, again, there was no discussion at the hearing concerning the proposals addressed by the Council today –reduced requirements for DSBS employment reports and public notice exemption for security-related contracts.
  Procurement-related matters were not discussed again until the Commission staff presented their recommendations on June 26, 2003.
    

The staff proposals presented on June 26, 2003 related to procurement are problematic for a number of reasons, including (1) the fact that they were not raised in any prior meeting of the Commission, (2) they were presented without sufficient outreach efforts and (3) they did not fully reflect the full implications of the final recommendation.  According to the staff, outreach efforts prior to finalizing their procurement related proposals consisted of the May 12, 2003 Commission forum where they heard from vendors and top procurement administrators in the City, a review of proposals from the 1999 and 2001 Charter Revision Commission and a meeting with construction industry representatives, members of the Procurement Policy Board, the Mayor’s Office of Contracts and staff who drafted the 1999 Charter revisions that resulted in Chapter 13 of the Charter.
  There is no testimony indicating that staff met with any minority or women-owned businesses, nor with any groups monitoring equal employment practices within companies. 


The staff’s description of the proposed changes to the employment report requirements was misleading from the outset.  Staff stated

. . . the Commission staff would recommend to amend the Charter provisions governing the commission of employment reports to the Department of Small Business Services, so that it would have greater flexibility to promulgate rules governing the content of the reports, the procedural rules related to them and the consequences from the filing of inadequate reports.  Current Charter provision mandates submissions that are not needed in all cases.
  


There is absolutely no explanation in the staff report on how this proposal could result in the elimination of the requirement that contractors and subcontractors who wish to contract with the City include employment practices, policies and procedures in the employment report they submit to the DSBS.  As previously mentioned, without this information, the DSBS commissioner will not be able to determine whether such contractors and subcontractors are in compliance with the equal employment opportunity requirements of local, state and federal law and executive orders.  


In addition, the proposal that would exempt security-related contracts from public notice and hearing requirements was not discussed at any public Commission meeting prior to June 26, 2003.  It is therefore unclear where this proposal came from.
  


Procurement was not the focus of discussion again until July 24, 2003.  This meeting was held from 4:35 p.m. to 6:30 p.m. and, again, neither of the two issues addressed in this hearing -- reduced requirements for DSBS employment reports and public notice exemption for security-related contracts  -- were fully discussed.
  

Procurement was the item on the agenda for the August 4, 2003 meeting.  However, half of the Commissioners were away on vacation and the meeting was attended by only five commissioners and the Chairperson. While the proposed exemption for security-related contracts was briefly mentioned, the discussion on this matter takes up merely five lines of the transcript, and the only analysis of the proposal was reference to testimony in support of this proposal by a representative from the police department made at a prior hearing of the Commission.
 In addition, there was no public testimony at this meeting.  


At the August 13, 2003 meeting, votes were taken on whether to proceed with a number of matters, including the proposals addressed at today’s Council hearing.  The decision to proceed with the employment report-related proposal was approved unanimously after staff described the report as “reducing the volume of information required in reports on employer contracts.”
  The elimination of public notice requirements for security-related products was also voted unanimously at that meeting.


At the August 25, 2003 hearing, the Commission voted to place the procurement proposals on the ballot.
  

IV.   
Recent Legislative Reforms 

Solutions to improve the contracting process should not be sought through Charter Revision, especially when the Council has been diligent in addressing these concerns through its legislative powers.  The Council has undertaken significant efforts to identify and develop legislative initiatives that will advance the City's goals for streamlining the procurement system while preserving its accountability.  These efforts have culminated in a number of meaningful changes to the City's contracting process.  Most recently, the Council's efforts resulted in a comprehensive package of procurement reform proposals designed to move the City closer to its long-term procurement goals. 

Although members of Council recently introduced a comprehensive package for reform, the first steps toward restructuring the procurement process began last year.  In 2002, two significant measures were enacted that will make contracting with the City a less complicated and time-consuming process.  First, the Council, in conjunction with a previous action by the Procurement Policy Board, doubled the dollar limit for small purchases to $50,000 for goods and services and $100,000 for construction and construction-related services, thereby freeing thousands of smaller city purchases from the existing burdensome and time-consuming procedures that were required for larger purchases and contracts.
  Purchasing rules have long provided for different protocols according to purchase size, imposing more comprehensive rules and thus greater scrutiny to larger purchases.  For instance, small purchases of goods and services are not subject to public notices and formal solicitations and thus, small purchases can be completed in a short time, often a matter of days.  In contrast, in FY 2001, agencies required, on average, 82 days to execute a procurement by competitive sealed bid and 351 days by requests for proposals (“RFP”).  Raising the limits for small purchases enabled the simplified procedures to be applied to a greater percentage of City purchases, thereby improving the speed and efficiency of the City’s procurement process.  

Second, the Council reduced the number of mandatory public hearings that agencies must hold for individual contracts that are awarded by the RFP, sole source or other special method.
  Previously, the heads of City agencies were required to personally conduct public hearings prior to entering into any contract valued in excess of $100,000.  This new measure eliminated the requirement that the head of an agency personally conduct such a hearing, thereby incurring savings and more efficient use of personnel, time and resources.  Further, under the new law, an agency may waive the hearing for contracts valued at between $100,000 and $500,000 if, upon ample notice, no member of the public requests an opportunity to comment at such public hearing.  In the past, agencies had been required to hold many public hearings even when no one expressed any interest in attending or commenting.   

Offering tangible results in the form of substantial savings of time, money and resources, these Council initiatives were an important and effective early step in streamlining and reforming the City’s procurement system.

More recently, the members of Council has introduced a package of procurement reform consisting of thirteen proposals designed to improve the efficiency and technological relevance of the procurement process.  Through continuing collaborative and legislative efforts, the procurement process can be simplified to make it easier and less costly for companies and human services providers to do business with the City while preserving the integrity of the contracting process.  Since these proposals do not require a mandatory referendum, the Council can amend the process by local law and subject each initiative to the deliberation and consideration that it deserves.  

INT. NO. 544


The request for proposal ("RFP") process for human services contracts for vital services is long, inefficient and cumbersome.  Currently, community input into RFPs is inadequate, leading to amendments, long delays and sometimes the outright cancellation of RFPs for contracts in vital areas such as child development.  Community-based organizations -- those who provide human services and who are likely to respond to the RFP's -- are important sources of information without which the City cannot competently craft RFPs.  Thus, Intro. No. 544 mandates that no RFP for a human services contract shall be released to the public unless at least 45 days prior to such release a concept report regarding the RFP is released to the public.  A concept report would publicize the basic requirements of the RFP, including such information as the purpose of the request, the planned method of source selection, the proposed term of the contract and funding information, among other requirements.
  This measure would allow ample opportunity and notice regarding imminent requests for proposals for human services, fostering community input and ensuring more efficient and timely letting of human services contracts.

INT. NO. 545


Intro. No. 545 would require the Procurement Policy Board to specify rules detailing the appropriate remedies, including monetary remedies, for failure of the City to meet the terms of any applicable schedule for taking required contract actions.
  To facilitate the timely and efficient procurement of client services and to ensure that all contracts are administered in the best interests of the City, this measure would require the Board to promulgate rules governing city agency requirements for annual financial audits of vendors, including rules providing for consolidated audits across multiple contracts held by vendors with one or more agencies.
  Intro. No. 545 would also require the Board to promulgate rules providing for expedited renewal or extension of existing client services contracts, where necessary and appropriate to ensure that providers of such services may continue to receive payment pending the registration of new contracts.
  Further, the legislation would require uniform interest rates for vouchers not paid within the maximum amount of time for processing payment, thereby ensuring equal treatment for all contractors.
  In addition, Intro. No. 545 would require the Board to promulgate rules setting forth professional standards and a certification process for agency contracting officers, taking into consideration the volume and complexity of individual agency contracting activities.

INT. NO. 546  


Intro. No. 546 would make information that is submitted by contractors or subcontractors to a single agency applicable to all contracts or subcontracts of that contractor or subcontractor with any agency, elected official, or the Council.  Contractors and subcontractors would be allowed to submit such information electronically, thereby enhancing the efficiency of the information gathering process.

INT. NO. 547


Intro. No. 547 would amend the Charter in relation to establishing time-frames for the timely processing of contracts and extending financial protections to not-for-profit organizations.  It would require a contracting agency to execute a contract for a new client service program within five months from the date of appropriation of any portion of funding directed to the program.
  In the event that the agency requests that a not-for-profit organization commence operation of a new program prior to registration of its contract, the not-for-profit would have access to a no-interest loan administered by the City for the full amount of funding necessary to operate the program until the contract was registered.
  The agency and the not-for profit would jointly determine the amount and schedule of payments from the loan fund.  Following registration of the contract, funding furnished to the not-for-profit organization from the loan fund would be returned to the loan fund by the agency.  The bill would also require an agency to notify a not-for-profit contractor of the agency's intention to renew or terminate a contract no later than ninety days prior to the conclusion of the contract.  The bill would require an agency that did not intend to renew a contract to send written notification to the not-for-profit contractor in writing stating the reasons for non-renewal.  In the event that an agency requests that a not-for-profit organization continue providing services prior to registration of a new or renewal contract, this measure would require that payment continue uninterrupted according to the terms and conditions of the concluded contract.
  This bill recognizes the particular hardships, such as inadequate resources, that are faced by not-for-profits and offers tailored measures to accommodate the particular needs of such organizations and, in turn, to facilitate the procurement process.

INT. NO. 548, 549 AND 550


Additional Council proposals to streamline the City's procurement process include  Intros. No. 548, 549 and 550.  Intro. No. 548 amends the Charter in relation to competitive sealed proposals.  It would mandate that the selected offeror have a minimum of five business days to review the final contract document before returning an executed copy to the agency.  Intro. No. 549 amends the Charter in relation to discretionary contracts under the small purchase limits.  It provides that contracts resulting from discretionary appropriations of a council member or borough president to a not-for-profit organization for the provision of technical, consultant or personal service shall be executed no later than sixty days following the date of the appropriation.  Such contracts, when valued at or below the small purchase limits, shall be in a simplified form and follow a simplified procurement process, to be defined by the Procurement Policy Board.  Intro. No. 550 amends the Charter in relation to the Department of Citywide Administrative Services (“DCAS”).  The proposal would allow DCAS to delegate authority to purchase a specific good to a user agency on a case-by-case basis.

INT. NO. 551  


Intro. No. 551 amends the Charter in relation to agencies that contract with not-for-profit organizations.  It would require such agencies to produce and make available to the public a draft and final plan and schedule detailing anticipated contracting actions for the upcoming fiscal year.
  The plan and schedule shall include such detailed information as: the type of services to be provided, the authorized maximum amount of funding associated with the program, the authorized number of contracts to be let for a particular program, and the month and year of the next planned competitive solicitation.  The draft plan and schedule will be issued in conjunction with the executive budget and the final plan and schedule would be issued in conjunction with the adopted budget.  Following finalization of the plan and schedule, each agency shall convene a minimum of one meeting to inform potential providers of contracting opportunities expected to arise in the agency over the course of the next year.

INT. NO. 552

Intro. No. 552 amends the Charter in relation to a not-for-profit organization contracting with an agency to submit an affidavit attesting to the existence and availability of all required credentialing documents.  The bill would enable not-for-profit organizations contracting with City agencies to submit affidavits attesting to the existence and availability, within three business days, of all required credentialing documents.
  Credentialing documents shall include, but not be limited to, financial audits, listing of board of directors, rental and mortgage agreements, and that conveying tax-exempt not-for-profit status under § 501(c)(3) of the Internal revenue Code and compliance with labor laws.  

INT. NO. 553     


Intro. No. 553 amends the Charter in relation to annual financial audits.  It proposes that providers shall not be subject to more than one financial audit by the City or its agencies annually, subject to exceptions defined by the procurement policy board.

INT. NO. 542 AND 543 - E-PROCUREMENT


Recognizing that, in order to truly optimize the efficiency of the procurement process, the City must take advantage of all available technology, the Council has introduced a number of proposals that take the first steps towards converting to electronic procurement.  The Council recently introduced legislation that acts on recommendations, made in a report issued earlier this year by the Committee on Contracts and the Select Committee on Technology in Government, "Moving Forward with E-Procurement".  Intro. No. 542 mandates that the City post all requests for proposals ("RFP's") and other public notices of opportunities to contract with the City on the City's website so that they are publicly accessible.
  Intro. No. 543 directs the City to create a pilot program to test the efficacy of online reverse auctions.
  Resolution No. 1023 authorizes the receipt of bids in electronic format on purchase contracts pursuant to section 103(1) of the General Municipal Law.  Unlike online auctions where buyers bid for goods and services on the internet (such as e-Bay), online reverse auctions allow sellers to bid for the opportunity to provide goods and services to the City.  The submission of bids in electronic format will lower transaction costs and increase the number of bidders on City purchase contracts resulting in greater competition and lower prices for the City.  Last year, the state of Pennsylvania saved over $10 million by using an online reverse auction to buy 10,000 computers for the Department of Public Welfare.







�  While the Mayor named Mr. Macchiarola chairman of the Commission on March 26, 2003 and on April 6, 2003, the Mayor named an additional ten members to the Commission, the Certificate of Appointment for the Commission is dated April 14, 2003.  


� New York City Charter Revision Commission, "Enhancing Access, Opportunity & Competition: A Blueprint for Reform - Final Report" (September 4, 2003), Appendix G - Ballot Question 4, p.G-1. 


� At the September 17, 2003 Council Stated Meeting, the Council introduced 13 procurement measures.


� Ballot Question 4, bullet #4.


� See Ballot Question 4: City Purchasing, stating “This proposal would amend the City Charter to: remove from the Charter detailed requirements for specific purchasing methods; increase qualifications for City purchasing officials; provide for citywide coordination to enhance opportunities for small businesses and minority and women-owned businesses; reduce required procedures for security-related contracts; reduce impact on City contractors, including not-for-profit organizations, of delays in contracting and payment; and consolidate financial audit requirements for City contractors.  Shall this proposal be adopted?”


� Ibid. Bullet 4 states, "reduce required procedures for security-related contracts"; Bullet 3 states, "provide for citywide coordination to enhance opportunities for small business and minority and women-owned businesses."


7 See N.Y.S. Constitution Art.IX, § 2; Municipal Home Rule Law § 10; N.Y. City Charter § 28(a) (Under the powers granted by Article IX, section 2 of the State Constitution, Article 2, section 10 of the Municipal Home Rule Law (“Home Rule Law”) and section 28 of the New York City Charter, the City is empowered to enact legislation relating to its property, affairs and government as long not inconsistent with the Constitution or state law. 


� Council Speaker Gifford Miller testified before the Commission on July 24, 2003 stating, “Solutions to these areas of concern should not be provided through Charter Revision when in fact they are being addressed through the legislature’s and the executive’s existing powers.  And where a change in the Charter is necessary, I believe the staff’s recommendations represent an ill-conceived and unfair shifting of power to the Mayor.”  Council Member Robert Jackson also testified before the Commission on July 24, 2003, stating “…[S]ome of the proposals, while perhaps well-intentioned, need not be the subject of referendum, while are others are arguably illegal and would harmfully and unnecessarily impede the Council’s job and involvement as it relates to procurement.” 


� William Lynch, Jr., Minority Report, New York City Charter Revision Commission (2003), at R-16, also stating “I have urged again and again that the Mayor, Comptroller, and the Council be consulted on procurement changes.”


� Id. at R-17.


� According to recent estimates by the Citizens Budget Commission, New York City spent more than $8.6 billion for construction, goods and services in FY 2001 alone.








� But see Cruz v. Deirlein, 84 N.Y.2d 890, 620 N.Y.S.2d 791 (1994). (The Court of Appeals has found a general assertion that a charter commission has conducted a thorough review of the entire charter, without necessarily referring to each unchanged section, complies with the requirements of this section); see also Council of the City of New York v. Rudolph Giuliani, et al., 248 A.D.2d 1, 679 N.Y.S.2d 14 (1st Dept. 1998).


� This Commission was state created and therefore outside of the scope of Municipal Home Rule Law §36.


� This Commission was formed as a response to the federal court’s striking down the at-large councilmanic elections in Andrews V. Koch, 528 F.Supp. 246 (E.D. N.Y. 1981, affd. (2d Cir. 1982)).  Thus, this commission was required to report to the court on its progress in addressing this issue.


� As one commentator has noted, “[t]he commissions were, Giuliani frankly stated, political tools.”Douglas Muzzio, “City Power/ Bloomberg Jumps the Gun on Charter Reform”,  Newsday, July 25, 2002.


� See NYC Charter § 1305(e)(1).


� New York City Charter Revision Commission, “Enhancing Access, Opportunity & Competition: A Blueprint for Reform – Final Report” (September 4, 2003), p.95. 


� Ibid.


� Charter § 1305(e)(2).


� See 9 RCNY § 2-08(g)(1)(3).


� Ballot Question 4, bullet #4.


� New York City Charter Revision Commission, “Enhancing Access, Opportunity & Competition: A Blueprint for Reform – Final Report” (September 4, 2003), at 96-97.


� NYC Charter, § 325(a)(3)(a).


� NYC Charter, § 325(a)(3)(b).


� NYC Charter, § 325(a)(3)(c).


� NYC Charter, § 315.


� NYC Charter § 315


� NYC Charter § 326(a). If, following adequate notice, no individual requests an opportunity to speak at such public hearing regarding the proposed contract, the public hearing requirement may be waived, provided the contract does not exceed five hundred thousand dollars.


� March 26, 2003 Press Release. Mayor Bloomberg.


� Indeed, some of the Commission staff had worked on the 2002 McGuire Commission. 


� For example, Commissioner Siegal placed the issue of ballot access on the table and Commissioner Newman placed a number of agency reorganization proposals on the table.


� The Solicitation stated, in part, that “[t]he Commission is already beginning its task of reviewing and studying the entire Charter to determine what changes, if any, should be presented to the electorate in a referendum. The Commission encourages interested New Yorkers, such as you, to send their ideas for improving the New York City Charter.”  


* 	*	*


To ensure their prompt consideration at this stage, any such proposals should be submitted as soon as possible, but certainly no later than August 5, 2002. There will be an opportunity for additional public input as the Commission moves forward with its work.


� While there was testimony from the Administration concerning a proposal to allow the commissioner of DCAS to delegate a specific purchase of a specific good to another agency, for direct purchase by that agency, there was no testimony concerning the elimination of notice requirements for security-related contracts or for contracts where disclosing information would be detrimental to the security of the City, as determined by the Mayor.  See May 12, 2003 Transcript, p. 13. 


� While the Comptroller testified on procurement proposals on May 28, 2003, there was no testimony on the security and employment report issues; the overwhelming majority of that testimony focused on nonpartisan elections.


� 6/26/03 Transcript, p. 13-14.


� 6/26/03 Transcript, p. 16:3-13.


� In spite of the Chairs July 24, 2003 statement that “Every deliberation of this Commission has been in public and fully available for public scrutiny,” there is no indication on the record, that this issue was raised during any prior public hearing.  See July 7.24.03 Transcript, p.65:9-11. 


� Mr. Bello, who appeared to testify as a representative from the New York City Police Department, testified regarding the proposal to allow the Commissioner of DCAS to delegate a specific purchase of a specific good to another agency, for direct purchase by that agency, provided that the DCAS Commissioner could not make this delegation for goods to be generally used by City Agencies.  See Attachment B, Abstract, Question 4. 


� Indeed, the Chairman stated that “[w]e heard that from the Police Department.”  The Executive Director of the Commission responded “[w]e heard that from the Police Department.”  The Chairman then replied, “[w]e can move that one. Procurement report.”  August 4, 2003 Transcript, p. 37:4-9.


� August 13, 2003 Transcript, p. 123:9-11.  


� August 13, 2003 Transcript, p. 116.


� August 25, 2003 Transcript, p. 87-102.


� 9 RCNY § 3-08.


� NYC Charter § 326.


� See Int. No. 544 § 6-111.2.


� See Int. No. 545 § 311(b)(6).


� See Int. No. 545 § 311(d)(i).


� See Int. No. 545 § 311(d)(2).


� See Int. No. 545 § 332 (ii).


� See Int. No. 545 § 311(e).


� See Int. No. 547 § 325)(a).


� See Int. No. 547 § 325(a)(2).


� See Int. No. 547 § 325(a)(3).


� See Int. No. 551 § 325(a).


� See Int. No. 552 § 322(a).


� See Int. No. 542 § 6-111.1.


� See Int. No. 543 § 6-111.4(a).
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