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TITLE:
A local law to amend the administrative code of the city of New York, in relation to permits for responsible food service establishments.
ADMINISTRATIVE CODE:
Adds a new subchapter 9 to chapter 3 of title 17.
INTRODUCTION

On March 31, 2008, the Committee on Health, chaired by Council Member Joel Rivera, will hold a hearing on Proposed Int. No. 569-A, a local law concerning permits for responsible food service establishments. Expected to testify are the Department of Health and Mental Hygiene (DOHMH), the Restaurant Opportunities Center of New York, restaurant owners and other concerned members of the community.

BACKGROUND
According to a recent survey, 66 percent of Americans eat in a restaurant at least once a week.
 In New York City, people spend $1,221 per capita on food eaten outside of the home, placing the City in the top five in spending among all U.S. metropolitan areas.
 This contributes to the more than $20 billion in sales reported by New York State restaurants.
 There are more than 22,000 restaurants in the City
 and approximately 36,000 in New York State.
 
Food service establishments (FSEs) employ more than 550,000 people in the State and at least 200,000 in the City, representing between five and six percent of all workers in the State and City.
 The restaurant industry may be appealing to many employees because, although many food service jobs involve dedicated skill and the ability to work under pressure, such jobs do not generally require educational degrees.  As a result, the industry is a vital source of employment for City residents who have little or no formal training. This includes a significant number of immigrants, more than 1.7 million in 2006.


A permit from DOHMH is required to operate a FSE in New York City.
 In addition, FSEs are required to comply with various City, State and federal labor laws, including minimum wage laws, hours of work laws, overtime compensation laws and employment discrimination laws. The level of compliance with these laws among FSEs is unclear. For example, the minimum wage in New York State, as of January 1, 2007, is $7.15 per hour.
 Food service workers who earn at least $2.55 in tips per hour may be paid a minimum wage, as of January 1, 2007, of $4.60 per hour.
  An employer must pay the difference if a worker’s tips are insufficient.
  

Despite these rules, a study conducted in 2004 and published by the Restaurant Opportunities Center of New York and the New York City Restaurant Industry Coalition found that 13 percent of restaurant workers surveyed earned less than the State minimum wage ($5.15 per hour in 2004).
 Only 20 percent of these workers reported earning a “living wage,” defined as $13.47 per hour or more.

PROPOSED INT. NO. 569-A

Section 1 of Proposed Int. No. 569-A would set forth the legislative findings and intent of the legislation. 

Section 2 of Proposed Int. No. 569-A would add a new subchapter 9 to chapter 3 of title 17 of the Administrative Code. Sections would be added as follows:
§ 17-371  Short title.  

§ 17-372  Definitions.

§ 17-373  Permits for food service establishments; review.

§ 17-374  Disclosure requirements for initial application or renewal of permit. 

§ 17-375  Public comment and hearing. 
§ 17-376 Retaliation. 

§ 17-377 Penalties. 
§ 17-378 Rules.

§ 17-379 Construction. 

New section 17-371 would state that the subchapter would be known and could be cited as the “Responsible Restaurant Act.” New section 17-372 would add the following definitions:
“Food service establishment” would mean any place where food is provided for individual portion service directly to the consumer whether consumption occurs on or off the premises or is provided from a pushcart, stand or vehicle, and which must operate with a permit issued by the department pursuant to New York City Health Code § 81.05. 
 “Person” would mean any natural person, organization, partnership, corporation, association, business trust or other entity. 

 “Principal” would mean any person who has an ownership interest of ten percent or more in a FSE; or is an officer of any partnership, joint venture, corporation, limited liability corporation or other entity that owns such establishment; or is a manger of such establishment with the authority to hire and fire employees, supervise and control employee work schedules; determine rates and methods of salary compensation or maintain employment records.
New section 17-373 would require the commissioner of DOHMH prior to issuing or renewing a permit to operate a FSE pursuant to New York City Health Code section 81.05 to consider whether the applicant or any principal of the FSE meets standards of good character and fitness. The commissioner would also have to consider whether the FSE is operated and maintained in compliance with City, State and federal minimum wage law, hours of work law, overtime compensation law and employment discrimination law. The commissioner’s decision would have to include a review of documentation and public comments received pursuant to the local law. If the commissioner determines that an applicant or principal a FSE does not meet standards of good character or fitness or that the FSE is not maintained in compliance with the laws mentioned above, the commissioner would be able to deny or suspend for a period of time the application for a permit or renewal of a permit to operate the FSE, or take other action as the commissioner deems appropriate. 

Subdivision a of new section 17-374 would require each applicant for a permit or a renewal of a permit to operate a FSE pursuant to New York City Health Code section 81.05 to file a certified application on a form prescribed by the commissioner that contains at a minimum: the name, business address, phone number and nature of interest in such establishment of each principal; a disclosure of any finding by a court of law or final administrative agency determination during the preceding five years that such applicant or any principal of such applicant violated any city, state or federal minimum wage law, hours of work law, overtime compensation law or employment discrimination law; and any additional information with respect to good character and fitness and the compliance of the FSE or the principals of the FSE with relevant laws, rules or regulations that the commissioner deems appropriate.  In addition, subdivision b of new section 17-374 would require the commissioner to promptly post on DOHMH’s website this information received pursuant to subdivision a of section 17-373 with respect to initial applications for any permit or renewal of any permit to operate a FSE.
Subdivision a of new section 17-375 would allow members of the public to submit at any time to the commissioner of DOHMH written comments concerning the good character and fitness of any applicant or to principal of an applicant, or the compliance of any FSE or the principals of a FSE with any City, State or federal minimum wage law, hours of work law, overtime compensation law or employment discrimination law, subject to the provisions of this subchapter. Members of the public would also be able to request a public hearing to be held. 
Subdivision b of new section 17-375 would allow the commissioner of DOHMH to hold a public hearing concerning an application for a new permit or for the renewal of a permit to operate a FSE. The purpose of such a hearing would be to determine whether the FSE or the principals of the FSE meet standards of good character and fitness and are in compliance with City, State and federal minimum wage law, hours of work law, overtime compensation law and employment discrimination law. In determining whether or not to hold such a hearing, the commissioner would have to consider all information received pursuant to subdivision a of new section 17-375 and section 17-374.
Subdivision c of new section 17-375 would require the commissioner of DOHMH to hold a public hearing on an application for a new permit or for a renewal of a permit to operate a FSE if the commissioner receives a disclosure or credible evidence of any finding by a court of law or final administrative agency determination during the preceding five years that the applicant or any principal of the applicant violated any City, State or federal minimum wage law, hours of work law, overtime compensation law or employment discrimination law. 

New section 17-376 would make it unlawful for any person to deprive or threaten to deprive any other person of employment, take or threaten to take any reprisal or retaliatory action against any person, or directly or indirectly, intimidate, threaten, coerce, command or influence, or attempt to intimidate, threaten coerce, command or influence any person because such person has taken an action to enforce, inquire about or inform others regarding the provisions of this subchapter, including but not limited to the submission of written comments or testimony at a public hearing pursuant to new subchapter 9 of chapter 3 of title 17 of the Administrative Code.

Subdivision a of new section 17-377 would state that any person who willfully fails to accurately disclose any of the information required by subdivision a of new section 17-374 on any application required pursuant to new subchapter 9 of chapter 3 of title 17 of the Administrative Code would be subject to a fine of not more than $2,000 and could also be barred from submitting another application to operate a FSE or to renew a permit to operate a FSE for a period of no more than two years following such failure to accurately disclose such information. 
Subdivision b of new section 17-377 would state than any person who is retaliated against in violation of section 17-376 would have a cause of action in civil court. Upon a finding of retaliation by a court, the perpetrator would be required to pay the individual subject to such retaliation an amount set by the commissioner of DOHMH as sufficient to compensate such individual and to deter future violations. This amount could not be less than $1,000 or $150 for each day the retaliation continued. In addition, the perpetrator of the retaliation could be barred from submitting another application to operate a FSE or to renew a permit to operate a FSE for a period of no more than two years following the retaliatory act.
New section 17-378 would state that the commissioner of DOHMH would be required to promulgate rules as may be necessary to implement and carry out the provisions of the new subchapter.
New section 17-379 would state that nothing in the local law should be construed to limit the commissioner of DOHMH’s existing authority to act with respect to issuing or denying any application to operate a FSE pursuant to New York City Health Code § 81.05. 

Section 3 of Proposed Int. No. 569-A would contain a severability clause.

Section 4 of Proposed Int. No. 569-A would make the law effective 90 days after enactment.
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..Title

A Local Law to amend the administrative code of the city of New York, in relation to permits for responsible food service establishments.

..Body

 

Be it enacted by the Council as follows:

Section 1.  Declaration of legislative findings and intent.  The New York City Health Code requires food service establishments to be operated in compliance with federal, state and city laws, rules and regulations. When food service establishments flout these laws, they are unfit to conduct this important business, the integrity of which directly impacts the health and welfare of millions of New Yorkers annually. Requiring principals of food service establishments to be of good character and fitness to conduct business and to be in compliance with relevant laws, rules and regulations, advances the protection of the public health, safety and welfare. 

§2.  Chapter 3 of title 17 of the administrative code of the city of New York is amended by adding a new subchapter 9 to read as follows:

SUBCHAPTER 9

RESPONSIBLE RESTAURANT ACT

§ 17-371  Short title.  

§ 17-372  Definitions.

§ 17-373  Permits for food service establishments; review.

§ 17-374  Disclosure requirements for initial application or renewal of permit. 

§ 17-375  Public comment and hearing. 
§ 17-376 Retaliation. 

§ 17-377 Penalties. 
§ 17-378 Rules.

§ 17-379 Construction. 

§ 17-371 Short title. This subchapter shall be known and may be cited as the “Responsible Restaurant Act.”
§ 17-372 Definitions. When used in this subchapter, the following terms shall be defined as follows:  

a. “Food service establishment” means any place where food is provided for individual portion service directly to the consumer whether consumption occurs on or off the premises or is provided from a pushcart, stand or vehicle, and which must operate with a permit issued by the department pursuant to New York city health code § 81.05. 
b. “Person” means any natural person, organization, partnership, corporation, association, business trust or other entity. 

c. “Principal” means any person who has an ownership interest of ten percent or more in a food service establishment; or is an officer of any partnership, joint venture, corporation, limited liability corporation or other entity that owns such establishment; or is a manger of such establishment with the authority to hire and fire employees, supervise and control employee work schedules; determine rates and methods of salary compensation or maintain employment records. 

§ 17-373 Permits for food service establishments; review. a. Before issuing or renewing a permit to any applicant to operate a food service establishment pursuant to New York city health code § 81.05, the commissioner shall consider whether such applicant or any principal of such establishment meets standards of good character and fitness and whether such establishment is operated and maintained in compliance with city, state and federal minimum wage law, hours of work law, overtime compensation law and employment discrimination law. Such determination shall include a review of documentation and public comments received pursuant to this local law.  

b. Upon a determination that an applicant or any principal of such establishment does not meet standards of good character or fitness or that such establishment is not maintained in compliance with laws enumerated in subdivision a of this section, the commissioner may deny or suspend for a period of time such application for a permit or renewal of a permit to operate such establishment, or take other action deemed appropriate by the commissioner. 

§ 17-374 Disclosure requirements for initial application or renewal of permit. a. Each applicant for a permit or a renewal of a permit to operate a food service establishment pursuant to New York city health code § 81.05 shall file a certified application on a form prescribed by the commissioner, which shall contain at a minimum the following information:

(i). the name, business address, phone number and nature of interest in such establishment of each principal; 

(ii) a disclosure of any finding by a court of law or final administrative agency determination during the preceding five years that such applicant or any principal of such applicant violated any city, state or federal minimum wage law, hours of work law, overtime compensation law or employment discrimination law.  

(iii) any additional information with respect to good character and fitness and the compliance of such establishment or the principals of such establishment with relevant laws, rules or regulations that the commissioner deems appropriate.   

b. The commissioner shall promptly post on the department’s website the information received pursuant to subdivision a of this section with respect to initial applications for any permit or renewal of any permit to operate a food service establishment. 


§ 17-375 Public comment and hearing. a. Members of the public may at any time submit to the commissioner written comments concerning the good character and fitness of any applicant or principal of an applicant, or the compliance of any food service establishment or the principals of such establishment with any city, state or federal minimum wage law, hours of work law, overtime compensation law or employment discrimination law, subject to the provisions of this subchapter. Such members may also request a public hearing to be held pursuant to this section. 


b. The commissioner may elect to hold a public hearing with respect to an application or renewal of any permit to operate a food service establishment in order to determine whether such establishment and the principals of such establishment meet standards of good character and fitness and such establishment and the principals of such establishment are in compliance with city, state and federal minimum wage law, hours of work law, overtime compensation law and employment discrimination law. In determining whether or not to hold such a hearing, the commissioner shall consider all information received pursuant to subdivision a of this section and § 17-374 of this subchapter. 


c. The commissioner shall hold a public hearing with respect to an application or renewal of any permit to operate a food service establishment if the commissioner receives a disclosure or credible evidence of any finding by a court of law or final administrative agency determination during the preceding five years that such applicant or any principal of such applicant violated any city, state or federal minimum wage law, hours of work law, overtime compensation law or employment discrimination law. 


§ 17-376 Retaliation. It shall be unlawful for any person to deprive or threaten to deprive any other person of employment, take or threaten to take any reprisal or retaliatory action against any person, or directly or indirectly, intimidate, threaten, coerce, command or influence, or attempt to intimidate, threaten, coerce, command or influence any person because such person has taken an action to enforce, inquire about or inform others regarding the provisions of this subchapter, including but not limited to the submission of written comments or testimony at a public hearing pursuant to this subchapter.

§ 17-377 Penalties. a. Any person who willfully fails to accurately disclose any of the information required by subdivision a of § 17-374 on any application required pursuant to this subchapter shall be subject to a fine of not more than two thousand dollars, and may also be barred from submitting another application to operate a food service establishment or to renew a permit to operate a food service establishment for a period of no more than two years following such failure to accurately disclose such information.  

b. Any person who is retaliated against in violation of § 17-376 of this subchapter shall have a cause of action in civil court. Upon a finding of such retaliation, the perpetrator of such retaliation shall be required to pay the individual subject to such retaliation an amount set by the commissioner sufficient to compensate such individual and deter future violations, but not less than one thousand dollars or one hundred fifty dollars for each day such violation continued, and may also be barred from submitting another application to operate a food service establishment or to renew a permit to operate a food service establishment for a period of no more than two years following such retaliatory act.

§ 17-378 Rules.  The commissioner shall promulgate such rules as may be necessary for the purpose of implementing and carrying out the provisions of this subchapter.

§ 17-379 Construction. Nothing herein shall be construed to limit the commissioner’s existing authority to act with respect to issuing or denying any application to operate a food service establishment pursuant to New York city health code § 81.05. 

§3.  If any section, subdivision, sentence, clause, phrase or other portion of this local law is, for any reason, declared unconstitutional or invalid, in whole or in part, by any court of competent jurisdiction, such portion shall be deemed severable and such unconstitutionality or invalidity shall not affect the validity of the remaining portions of the local law that added this subchapter, which remaining portions shall remain in full force and effect.

§4.  This local law shall take effect ninety days after enactment. 
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