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PROPOSED INT. NO. 1388-A:
By Council Member Johnson, Cohen, Rosenthal, Reynoso, Torres, Richards, Lander, Constantinides, Levin, Levine, Rose, Salamanca, Van Bramer, Koslowitz, Kallos, Lancman, Menchaca, Chin, Crowley, Treyger, Cabrera, Rodriguez, Espinal, Eugene, Maisel, Miller, Williams, Cumbo, Dromm, Cornegy, Barron, Gibson, Ferreras-Copeland, King, Palma, Gentile, Vacca, Perkins, Mendez and the Public Advocate (Ms. James).
TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to banning consecutive work shifts in fast food restaurants involving both the closing and opening of the restaurant
ADMINISTRATIVE CODE:
Adds a new subchapter 3 to chapter 12 of title 20.
I. INTRODUCTION
On May 22, 2017, the Committee on Civil Service & Labor, chaired by Council Member I. Daneek Miller, will hold a second hearing on Proposed Intro. No. 1388-A, A Local Law to amend the administrative code of the city of New York, in relation to banning consecutive work shifts in fast food restaurants involving both the closing and opening of the restaurant. The committee held a first hearing on this bill on March 3, 2017, and heard testimony from, among others, representatives from the New York City Department of Consumer Affairs, the Partnership for New York, 32BJ SEIU, the Food Industry Alliance, worker rights advocates and restaurant employees.
After the hearing, technical amendments were made to the bill, but there were no substantive changes. 
II. BACKGROUND
A. “Clopening” 
Proposed Int. No. 1388-A would ban the practice of “clopening” in fast food restaurants. “Clopening” is a portmanteau of “closing” and “opening,” wherein employees of restaurants or retail establishments work, often mandatorily, back-to-back shifts wherein the worker both closes the establishment for the night and opens it the following morning.
  
According to The New York Times, under this widespread practice, “[e]mployees are literally losing sleep as restaurants, retailers and many other businesses shrink the intervals between shifts and rely on smaller, leaner staffs to shave costs. These scheduling practices can take a toll on employees who have to squeeze commuting, family duties and sleep into fewer hours between shifts.”
 The same Times article states that worker and union advocates have been condemning clopening, along with other issues such as short-notice for shifts.
 Some advocates are pushing for the British and German standard, wherein a minimum of eleven hours are required between shifts, which is the same requirement as Proposed Int. No. 1388-A; like this introduction, the European systems allow for waivers.

B. Other Jurisdictions
There is no federal law regulating clopening, however, legislation banning the practice has been passed in Seattle, Washington and been introduced in several other jurisdictions. Late last year, Seattle passed the “Secure Scheduling Law.”
 This law regulates various aspects of employee scheduling including banning the practice of “on call” shifts (wherein employees are required to call in on the day of their shift to find out if they will be working) and clopening.
 The law applies to, “large retailers and quick-serve food and drink establishments with 500 or more workers, and to full-service restaurants with both 500 or more employees and 40 or more locations.”
 Unions, however, may negotiate different scheduling rules though collective bargaining.

San Francisco passed a similar employee scheduling law in 2014, however, that law did not regulate clopening.
 Other jurisdictions with bills pending that would ban clopening include Maryland, Massachusetts and Minneapolis.
 
III. SUMMARY OF PROPOSED INT. NO. 1388-A
Section 1 of Proposed Int. No. 1388-A would amend Chapter 12 of title 20 of the Administrative Code of the City of New York to add to add a new subchapter 3 pertaining to Minimum time between shifts.

New section 20-1231 of Chapter 12 would pertain to the minimum time between shifts. Unless the fast food employee requests or consents to work such hours in writing, no fast food employer could require any fast food employee to work two shifts with fewer than 11 hours between the end of the first shift and the beginning of the second shift when the first shift ends the previous calendar day or spans two calendar days. The fast food employer would be required to pay the fast food employee $100 for each instance that the employee works such shifts.
Section 2 of the bill would be the enactment clause. This local law would take effect on the later of 180 days after it becomes law or the date that a local law amending the administrative code of the city of New York in relation to establishing general provisions governing fair work practices and requiring certain fast food employers to provide advance notice of work schedules to employees and to provide schedule change premium compensation when hours are changed after required notices, as proposed in introduction number 1396-A for the year 2016, takes effect, except that the director of the office of labor standards should take such measures as are necessary for the implementation of this local law, including the promulgation of rules, before such date. 
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..Title

A Local Law to amend the administrative code of the city of New York, in relation to banning consecutive work shifts in fast food restaurants involving both the closing and opening of the restaurant
..Body

Be it enacted by the Council as follows:

Section 1. Chapter 12 of title 20 of the administrative code of the city of New York is amended by adding a new subchapter 3 to read as follows:

Subchapter 3

Minimum Time Between Shifts

§ 20-1231 Minimum time between shifts. Unless the fast food employee requests or consents to work such hours in writing, no fast food employer shall require any fast food employee to work two shifts with fewer than 11 hours between the end of the first shift and the beginning of the second shift when the first shift ends the previous calendar day or spans two calendar days. The fast food employer shall pay the fast food employee $100 for each instance that the employee works such shifts.

§ 2. This local law takes effect on the later of 180 days after it becomes law or the date that a local law amending the administrative code of the city of New York in relation to establishing general provisions governing fair work practices and requiring certain fast food employers to provide advance notice of work schedules to employees and to provide schedule change premium compensation when hours are changed after required notices, as proposed in introduction number 1396-A for the year 2016, takes effect, except that the director of the office of labor standards shall take such measures as are necessary for the implementation of this local law, including the promulgation of rules, before such date.
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� See, infra, “In Service Sector, No Rest for the Working,” New York Times.  





1

