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A Local Law to amend the administrative code of the city of New York, in relation to creating civil penalties and a private right of action for false or fraudulent claims.

ADMINISTRATIVE CODE:


Adds a new Chapter 8 to Title 7 of the Administrative Code of the City of New York.


Today the Committee on Governmental Operations will consider legislation that would create a false claims act for New York City.  

BACKGROUND AND OVERVIEW

History of the False Claims Act


The federal False Claims Act (“FCA”), 31 U.S.C. 3729-3733, was enacted in 1863 in an attempt to curtail the number of companies making fraudulent claims for the sale of supplies to the Union Army during the Civil War. The FCA “allowed private citizens to sue, on the government’s behalf, companies and individuals that were defrauding the government.”
 Such suits were known as  “qui tam”
 lawsuits. Those found guilty of defrauding the government were assessed double damages and a civil fine of $2,000 for each false claim filed with the government while the individual bringing the suit would receive 50% of the amount the government recovered, thus rewarding the whistleblower for coming forward. It was not until World War II that Congress made significant changes to the FCA.


In 1943, Congress amended the FCA, but instead of strengthening the law, severely weakened it in two ways. First, the amount of the reward was reduced, which reduced the incentive to file a qui tam suit.  Second, and more importantly, individuals were not permitted to file qui tam suits based upon evidence or information in the possession of the federal government.  Therefore, whistleblowers were prevented “from filing a qui tam lawsuit if any government employee had received a tip about the fraud or if any information about the fraud was contained in any government file, even if the government was not investigating the matter or trying to stop the fraud, and even if the whistleblower was the source of the government’s knowledge.”


The FCA received its next overhaul in 1986, when after stories of government misspending and fraud by government contractors dominated the press Congress strengthened the FCA to encourage whistleblowers to come forward with information about fraudulent claims.  The prohibition against a plaintiff bringing such suit if the government had information related to such fraud was clarified only to apply when there was an ongoing investigation and then was strengthened to still allow an exemption when the plaintiff was the source of information regarding the fraud allegations.  Under the amended law, successful qui tam suits rewarded whistleblowers between 15-30% of the government’s recovery and those found defrauding the government were liable for treble damages and civil penalties ranging from $5,000 to $10,000 for each false claim submitted.


Historically, the FCA was enacted and amended during times of high government defense spending. However, the majority of federal qui tam lawsuits has since shifted from defense contractors to health care providers. Health care expenses for programs such as Medicare and Medicaid account for some of the largest expenditures on federal, state and local levels. According to Sen. Charles Grassley (R, Iowa), who was instrumental in the 1986 amendments to the FCA, “[t]he health care industry is 15% of the gross domestic product, and 40% of health care is  paid for by the federal government…”


Given the sheer number of claims filed for payment, even minor fraudulent discrepancies can become significant monetary amounts in the aggregate.  According to the Department of Justice (“DOJ”), in 2003, the federal government recouped $2.1 billion under the FCA in which “$1.7 billion came from health care companies and providers, up from $500 million only four years earlier.” 
 These billions of dollars that are recovered each year are due in large part to qui tam provisions within the FCA.  The DOJ reports that “of the $2.1 billion in False Claims Act recoveries in 2003, $1.48 billion came from suits initiated by whistleblowers, ”
 in which they were rewarded a total of $319 million.


According to the DOJ, since the 1986 amendments, a total of 4,281 qui tam lawsuits were filed, which resulted in over $12 billion being recovered by the federal government and with over $1 billion being awarded to those that filed the lawsuits.

State False Claims Acts


Since 1999, 14 states
 and the District of Columbia have enacted versions of the FCA with qui tam provisions. In Arkansas, Louisiana, and Tennessee, the FCA law only pertains to Medicaid fraud. In one of the largest state FCA cases, California recovered $187 million from BankAmerica for improperly retaining unclaimed municipal bonds.


Currently there are bills before both the New York State Senate and Assembly that would create a New York State false claims act. 

Analysis—Int. No. 630

Modeled on the federal False Claims Act, Int. No. 630 (the “Bill”) which would be known as the New York City False Claims Act, is intended to protect and enhance the public fisc and save taxpayer money by discouraging fraud against the city and by rewarding the public for bringing forth information about fraudulent claims being made to the city.  The Bill would accomplish these goals, generally, by creating a cause of action for fraud against the city that would provide for triple the amount of damages caused by such acts of fraud and by giving private individuals that provide the city with information that forms the basis of such a cause of action a portion of the funds awarded.  Finally, the Bill would provide a mechanism for private individuals to commence such actions on behalf of the City in the event that the city chooses not to pursue such a case.  

Specifically, the Bill creates a cause of action that would be called a “civil enforcement action” (section 7-802(1)) for the making of false or fraudulent claims to the City.  Section 7-804.  False claims would be defined as claims that either in whole or in part, are false or fraudulent.  Section 7-802(3).   Pursuant to the Bill, anyone who makes any of an enumerated list of false claims to the City would be liable to the City for three times the amount of the damages caused by the false claim, as well as the costs and attorneys fees associated with bringing a civil enforcement action.  Section 7-802 and section 7-803(b).  

The Bill would allow the city to bring civil enforcement actions for false claims in any court of competent jurisdiction.  Section 7-804(a).  The Bill would also allow for the submission to the City by private individuals of what the Bill would term “proposed civil complaints” in which information regarding fraudulent activity would be alleged.  Section 7-804(c).  The City would be required to diligently investigate such proposed civil complaints.  Section 7-804(b)(1). 

Further, the corporation counsel and the Department of Investigation would be required to promulgate rules establishing a protocol for addressing proposed civil complaints once they have been submitted, which, pursuant to the Bill would include that within 180 days of receipt of a proposed civil complaint the City would be required to inform the person who submitted it that the City will be commencing a civil enforcement proceeding based upon the complaint (in which case the corporation counsel would be required to commence a proceeding within 90 days of such notice); that it authorizes the person who submitted the complaint to commence such a proceeding; that it intended to delay the commencement of such proceeding; or that it declines to commence a proceeding—in which case no proceeding may be brought either by the City or the person who submitted the proposed civil complaint.  Section 7-804(b)(2). 

Pursuant to the Bill, notwithstanding section 7-804(b)(2), the corporation counsel would be required to commence a civil enforcement action based on a proposed civil complaint submitted by private individuals unless:

▪
The proposed civil complaint is based on claims, records or statements made pursuant to federal, state or local tax law;

▪
The proposed civil complaint is based upon false claims with a cumulative value of less than $25,000;

▪
The proposed civil complaint is based upon allegations which are the subject of a pending criminal or civil action in which the City is already a party;

▪
The proposed civil complaint is derived from already public disclosures, unless the person who submitted the proposed civil complaint was the primary source of the public information; it was based on information discovered by an employee; 

▪
The proposed civil complaint is based upon information discovered by an employee of the City, state or federal government unless the employee first reported the information to the Department of Investigation and the City then failed to act on the information within six months of its receipt;


▪
The proposed civil complaint is against the City, state or federal government or any officer or employee acting within the scope of his or her employment;
▪
The corporation counsel determines that commencing a civil enforcement action would interfere with a contractual relationship between the city and an entity providing goods or services which would significantly interfere with the provision of important goods or services, or would jeopardize the health and safety of the public; 

▪
If the corporation counsel determines that the proposed civil complaint is based upon an interpretation of law or regulation which the corporation counsel disputes and which, if adopted, would result in significant cost to the City; or

▪
The corporation counsel determines that the complaint, if filed in a court of competent jurisdiction, would be dismissed for failure to state a claim upon which relief may be based. Section 7-804(b)(3).


If the Commissioner of Investigation determines that a civil enforcement action based on a proposed civil complaint would interfere with or jeopardize an investigation by a governmental agency, then the corporation counsel may decline to commence a civil enforcement proceeding or designate the person who submitted the proposed civil complaint to do so until such time as commencement of an action would no longer jeopardize the investigation, provided the corporation counsel notifies the person within ninety days of the receipt of the proposed civil complaint and every 180 days thereafter of the status of the case.  Section 7-804(c).


No other entity but the City could intervene in a civil enforcement action or bring a related action without the permission of the City under the Bill, and the City could bring related actions based on proposed civil complaints provided the person who submitted the complaint shares in the cash proceeds recovered in such related cases to the same extent as if the case had been a civil enforcement proceeding.  Section 7-804(f).


If the City commenced a civil enforcement action then it would have sole authority over the litigation, including its settlement (provided such settlement is approved by the Comptroller).  If the person who submitted a proposed civil complaint commences a civil enforcement action then s/he would share authority over the prosecution of the litigation with the City.  Section 7-804(g). 


In any case, the City could move to dismiss, stay or limit the participation of a person designated to commence a civil enforcement proceeding and under no circumstances would the City be bound by any act of such person.  Sections 7-804(g) and (h).  


  If the corporation counsel commences a civil enforcement action based on a proposed civil complaint then the person who submitted the complaint would be entitled to between 10 and 25% of the proceeds of the case.  Section 7-804(f)(1).  If a private individual commences a civil enforcement action then that person would be entitled to 15 to 30% of the proceeds of the case.  Pursuant to the Bill the court would determine the exact amount of the entitlement taking into account various factors including the extent of involvement in the litigation, the quality of the information reported as well as fundamental fairness.  Section 7-804(f).  Further, the court could award less than the amounts noted in the Bill in the event that the person who submitted the information actually initiated the false claim violation, or if the person is convicted of criminal conduct as a result of his/her role in the false claims violation, in which case the person would receive no share of the proceeds.  Section 7-804(f)(v) and (vi).

As noted above, whoever commences a successful civil enforcement proceeding would be entitled to attorneys’ fees and costs including the cost incurred by the Department of Investigation in investigating the allegations in such action.  Section 7-804(h)(1).  In an attempt to discourage frivolous litigation, pursuant to the Bill defendants in civil enforcement actions commenced by private individuals would be able to apply for attorneys’ fees and costs if the defendant prevails in the action.  Section 7-804(h)(2).  

The Bill, in an effort to provide maximum incentive to come forth with information about false claims against the City, would provide strong protections for whistleblower employees including a cause of action in which such employees could receive injunctive relief as well as reinstatement with two times back pay plus interest and special damages including attorneys’ fees and costs.  Section 7-805.  

Civil enforcement actions could only be commenced no later than the later of six years after the date on which the alleged violation occurred, or three years after the date when the material facts underlying the false claim are known or reasonably should have been known by the corporation counsel or the Department of Investigation but no more than ten years after the date on which the alleged false claims were made.  Section 7-806.

Pursuant to the law, the corporation counsel would be required to report annually to the Mayor and Speaker of the Council regarding various aspects of the law.  Section 7-808.


Finally, pursuant to the law, the corporation counsel and the Commissioner of Investigation would be authorized to promulgate rules necessary to implement the law.   Section 7-810.

Effective Date


The Bill would take effect 90 days after enactment, would apply to claims filed or presented prior to, on or after such date, and would remain in effect until the first day of June, 2012 when it would be deemed repealed; provided, however, that such expiration date would not apply to any civil enforcement action brought pursuant to section 7-804 of the administrative code of the city of New York that was commenced prior to such date but had not by such date reached a final disposition.  
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� See � HYPERLINK "http://www.all-about-qui-tam.org/fca_history.shtml" ��http://www.all-about-qui-tam.org/fca_history.shtml�.





� Qui tam is short for the Latin phrase qui tam pro domino rege quam pro se ipso in hac parte sequitur, which means "who pursues this action on our Lord the King's behalf as well as his own."   The phrase and such actions date to around the end of the 13th century, when private individuals began bringing suit in the royal courts on both their and the Crown’s behalf.  See Vermont Agency v. U.S., 529 US 765, for a discussion by Justice Scalia.
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� See Markian Hawryluk, Amednews.com, “Health Care Now Prime Target of Federal False Claims Act,” (May 10, 2004).
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� See the Taxpayers Against Fraud Education Fund website, � HYPERLINK "http://www.taf.org/statistics.htm" ��www.taf.org/statistics.htm�. As reported by the DOJ: FY ending September 30, 2003.
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� See the Taxpayers Against Fraud Education Fund website, � HYPERLINK "http://www.taf.org/statefca.htm" ��www.taf.org/statefca.htm�. The states with False Claims Acts are Arkansas, California, Delaware, Florida, Hawaii, Illinois, Louisiana, Massachusetts, New Mexico, Nevada, Tennessee, Texas, Utah and Virginia.  
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