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I.     INTRODUCTION
On March 11, 2013, the Committee on Public Safety, chaired by Council Member Peter F. Vallone Jr., will hold a hearing to consider a preconsidered introduction that would amend the administrative code of the City of New York, in relation to prohibited acts committed during a local state of emergency and to certain technical revisions to chapter 1 of title 10 of such code. The Committee expects to hear testimony from Michael Best, Counsel to Mayor Michael Bloomberg, and other interested parties.  

II.
BACKGROUND

Under State law the Mayor of New York City has the power to proclaim a local state of emergency “in the event of a disaster, rioting, catastrophe, or similar public emergency…and upon a finding…that the public safety is imperiled.”
 After proclaiming that there is a local state of emergency, the Mayor may then “promulgate local emergency orders to protect life and property or to bring the emergency situation under control”
 and the knowing violation of any of these orders may be deemed a class B misdemeanor.
  An example of the type of order that may be promulgated includes, but is not limited to, establishment of curfews, traffic control, mandatory evacuation areas, and the establishment and designation of emergency shelters.
   

In the past two years, Mayor Michael Bloomberg proclaimed a local state of emergency twice, once during Tropical Storm Irene and once during Super Storm Sandy.  Each such order was accompanied by a mandatory evacuation order for certain specified areas known as mandatory evacuation zones. During these states of emergency, and most particularly in mandatory evacuation zones and in areas where access to essential goods or services were reduced or lost, many New Yorkers were in vulnerable positions. Unfortunately, some individuals took this as an opportunity to commit various crimes that not only put the victims directly targeted in harm’s way, but also burdened the entire city as critical resources were diverted from responding to the crisis created by the storm to dealing with these criminal activities instead.  Reports indicate that some criminals posed as city officials or utility workers to gain entry to homes,
 while others took advantage of abandoned property including homes and, in some cases, clothing stores.
 

Such crimes of opportunity, when committed during a local state of emergency and in areas of the City made vulnerable by such emergency, are distinguishable from and more egregious than crimes that occur outside of a crisis. The areas most vulnerable to such crimes generally include those where there is a reduction or loss of essential goods or services such as food, water, shelter, electricity, and gas. Additionally, when criminals target mandatory evacuation zones during mandatory evacuation periods it can defeat the very purpose of an evacuation order, as the Mayor creates such zones precisely to secure the safety of the most at-risk New Yorkers. 

Unfortunately, this specific problem was highlighted during Super Storm Sandy when many New Yorkers did not evacuate from mandatory evacuation zones because they feared that their homes would be looted again, as they were during Tropical Storm Irene. In some cases, the decision to shelter in place had devastating results. For example, in Staten Island, the Dresch family decided to stay in their home because their property was looted when they evacuated during Tropical Storm Irene. As a result, George Dresch and his 13-year-old daughter, Angela, were killed when Super Storm Sandy’s surge waters washed their home away.
 

For all of these reasons, today the Council is hearing testimony on a bill that would deter crimes of opportunity from taking place during local states of emergency and either in areas that are mandatory evacuation zones or in areas where there is a reduction or loss of essential goods or services. In doing so, the Council seeks to advance the goal of providing all law-abiding New Yorkers with a safe and secure environment during times of emergency. 

III. 
PRECONSIDERED INTRODUCTION


To deter criminals from using local emergencies as an opportunity to target vulnerable victims, this presconsidered introduction creates a local law that will amend the administrative code of the City of New York, in relation to prohibited acts committed during a local state of emergency. In addition, the preconsidered introduction makes certain technical revisions to chapter 1 of title 10 of the Administrative Code.

Section 1 of the bill describes the Council’s legislative findings and intent and states that the Council intends to provide all law-abiding New Yorkers with a safe and secure environment during times of emergency. Section 2 of the preconsidered introduction creates a new section 10-171 of the Administrative Code entitled “Prohibited acts during a local state of emergency.” In addition, Section 2 creates a new subdivision 10-171(a), which sets forth definitions as follows: 

· “essential goods or services” are those goods or services provided by utilities, government or private entities or personnel without which a person or property is vulnerable to harm or damage. 

· “local state of emergency” is the time period in which the Mayor’s proclamation of a state of emergency is in effect.  
· 
“mandatory evacuation period” is the period of time during which the occupancy and use of buildings and homes is prohibited for public safety purposes.

· “mandatory evacuation zone” is any area where the occupancy and use of buildings and dwellings is prohibited for public safety purposes.

Thereafter the bill creates a new subdivision 10-171(b) entitled “Prohibited acts,” which provides that (i) during a local state of emergency and in a mandatory evacuation zone for the duration of a mandatory evacuation period, or (ii) during a local state of emergency and in an area in which there is a loss or reduction of essential goods or services due to the emergency, it is unlawful for a person to commit five certain acts.  Those acts are as follows: 

· causing, or creating a material risk of, physical injury to a person; 
· damaging or wrongfully depriving another person of property; 

· entering or remaining unlawfully upon the property of another person; 
· impeding governmental response to the circumstances of the emergency; or

· impersonating another with the intent to injure or defraud another person. 

This subdivision also explains that while it only applies to acts committed during a local state of emergency, it shall also be unlawful to impersonate another even after the local state of emergency has ended, but only if that impersonation is related to circumstances surrounding or arising out of the emergency. For instance, if the local state of emergency was the result of a hurricane and after the local state of emergency ended someone continued to pose as a relief worker with the intent to defraud a person that was still repairing his or her home, then such impostor would be liable under this bill. 

Section 2 of the bill also creates subdivision 10-171(c), which provides an affirmative defense for those accused of the aforementioned prohibited acts. The affirmative defense is only available to those who can show that their actions were reasonable as a result of, or in response to, the emergency. Section 2 thereafter creates subdivision 10-171(d) to lay out the penalties for violating the provisions of this bill. Specifically, any person who commits any of the above-mentioned acts will be guilty of a misdemeanor punishable by imprisonment of not more than six months and a fine of not more than two thousand five hundred dollars, or a civil penalty of not less than one thousand dollars and not more than five thousand dollars, or both. However, given the severity of the impact these crimes have on those in mandatory evacuation zones, if a person commits one of these acts in a mandatory evacuation zone and during a mandatory evacuation period, the penalties are increased to be a misdemeanor punishable by imprisonment of not more than one year and a fine of not more than five thousand dollars, or a civil penalty of not less than five thousand dollars and not more than ten thousand dollars, or both.
Pursuant to subdivision 10-171(e) of this bill, each violation of this new section of the administrative code is deemed a separate offense and any of the penalties assessed under this law will not preclude any other cause of action applicable under law. Finally, Section 2 of the bill creates subdivision 10-171(f), which provides that it is not a defense for the accused that that the real or personal property entered, damaged, or taken was previously damaged in connection with the events associated with the emergency situation.
Section 3 of the bill renumbers certain sections of the administrative code to rectify some duplicative numbering that currently exist. Specifically, section 10-165 currently appears three times. Section 3 of this bill renumbers two of those sections as follows: the prohibition on the use of non-wood bats becomes §10-168 and the regulation of publicly accessible collection bins becomes §10-169.

Section 4 of the bill provides that this law will take effect 60 days after its enactment into law. 

IV.
CONCLUSION
The city has been granted broad powers by the State to protect its residents, especially in times of emergency, such as natural or man-made disasters. In fact, during these situations, the city expends considerable effort and resources to safeguard its residents. Unfortunately, the actions of a few opportunistic criminals frustrates the city’s efforts and strains the city’s resources while putting vulnerable law-abiding New Yorkers at greater risk.  By deterring such actions the city protects its residents, gives them comfort when they need to evacuate their homes, and ensures that its emergency and relief efforts are not compromised. 
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A LOCAL LAW

To amend the administrative code of the City of New York, in relation to prohibited acts committed during a local state of emergency and to certain technical revisions to chapter 1 of title 10 of such code.
..Body

Be it enacted by the Council as follows:

Section 1.  Declaration of legislative findings and intent.  The Council hereby finds and declares that in the aftermath of Tropical Storm Irene and Super Storm Sandy there were instances where criminals took an emergency situation as an opportunity to target vulnerable New York City residents and areas of the City for their own personal gain.  Crimes of opportunity, including those causing physical injury, or those that involve damaging, taking, or entering property, or fraudulently impersonating public servants, when committed during a local state of emergency and in  areas of the City made vulnerable by such emergency, are distinguishable from and more egregious than crimes that occur outside of a crisis.  Such acts cause harm and disruption to defenseless residents of the City of New York above and beyond what has already been caused by the circumstances surrounding the emergency, as well as harm and disruption to the City as a whole, both during the emergency and during recovery efforts thereafter.  Additionally, the actions of these opportunistic criminals can reverberate throughout the entire City because they lead to the diversion of critical City resources, which could have harmful effects on any of this City’s eight million residents.

When criminals target mandatory evacuation areas during mandatory evacuation periods, the problems posed by such criminal conduct are worsened.  Mandatory evacuations are declared by the Mayor to secure the safety of the most at-risk New Yorkers, however, many of these residents do not evacuate for fear of their homes being looted.  In fact, during Super Storm Sandy reports show that some people, particularly those in Staten Island, lost their lives for this very reason.  Moreover, residents of evacuation zones are likely to suffer the most physical or financial damage and are therefore much more susceptible to criminals who prey on the misfortunes of others.  

For all of these reasons, it is the intent of the Council to provide all law-abiding New Yorkers with a safe and secure environment during times of emergency.  To do so the Council finds that it is necessary to deter crimes of opportunity committed during local states of emergency in mandatory evacuation zones and in areas where access to essential goods and services has been reduced or lost by making such actions punishable criminally and civilly, with heightened penalties for such activity when it takes place in mandatory evacuation zones and during mandatory evacuation periods.
§ 2.  The administrative code of the city of New York is amended by adding a new section 10-171 to read as follows:

§ 10-171.  Prohibited acts during a local state of emergency.


a.  Definitions.  For purposes of this section, the following terms shall have the following meanings:


1. “Essential goods or services” shall mean those goods or services provided by utilities, government or private entities or personnel that are necessary to sustain or safeguard a person or property and without which a person or property is vulnerable to harm or damage. Such term shall include, but not be limited to, electricity, heat or gas service; mass transportation; telecommunications; fire-fighting, police, armed-forces,  emergency medical, or hospital service; the availability of sufficient and appropriate food and clothing; temperate, sanitary, and safe shelter;  potable water;  and fuel.

2.  "Local state of emergency" shall mean the period of time during which a proclamation issued by the mayor, declaring a local state of emergency pursuant to executive law section twenty-four, is in effect.


3. "Mandatory evacuation period" shall mean the period of time during which the occupancy and use of buildings and homes is prohibited for public safety purposes in response to a natural or man-made disaster, as determined by the mayor pursuant to section twenty-four of the executive law, and as declared by the mayor in an executive order during the pendency of a local state of emergency.

4. "Mandatory evacuation zone" shall mean any area where the occupancy and use of buildings and dwellings is prohibited for public safety purposes in response to a natural or man-made disaster as determined by the mayor pursuant to section twenty-four of the executive law, and as declared by the mayor in an executive order during the pendency of a local state of emergency.
b. Prohibited acts. During a local state of emergency, in a mandatory evacuation zone for the duration of a mandatory evacuation period, or when the conduct described below occurs during the reduction or loss of essential goods or services as a result of such emergency, it shall be unlawful for any person to: 

(1) intentionally or recklessly cause, or create a material risk of, physical injury to a person; 
(2) intentionally or recklessly damage, create material risk of damage to, or wrongfully deprive another person of property; 
(3) knowingly enter or remain unlawfully in a building or upon real property of another person; 
(4) intentionally or recklessly impede, or cause a material risk of impeding, response to the circumstances of the emergency by any governmental agency, officer or employee; or

(5) impersonate another with the intent to obtain a benefit, or to injure or defraud a person; provided, however, that such conduct shall also constitute a violation of this section if it occurs after the period of a local state of emergency where such conduct is related to circumstances surrounding or arising out of the emergency.
c. Affirmative defense.  In any prosecution under this section, it is an affirmative defense that the defendant's conduct constituted reasonable action taken as a result of or in response to the emergency.

d. Penalties.​ Any person who violates subdivision b of this section shall be guilty of a misdemeanor punishable by imprisonment of not more than six months and a fine of not more than two thousand five hundred dollars, or a civil penalty of not less than one thousand dollars and not more than five thousand dollars, or both; provided, however, that if the person harmed or the real or personal property affected is located in a mandatory evacuation zone and such violation occurs during a mandatory evacuation period, then the perpetrator of such act shall be guilty of a misdemeanor punishable by imprisonment of not more than one year and a fine of not more than five thousand dollars, or a civil penalty of not less than five thousand dollars and not more than ten thousand dollars, or both.


e. Each violation of subdivision b of this section shall be deemed a separate offense for which a separate criminal fine or civil penalty may be imposed. Penalties imposed pursuant to this section shall not be deemed to limit or preclude any remedy, penalty, or cause of action available under any other law.

f. It shall not constitute a defense to an enforcement action taken pursuant to this section that the real or personal property entered, damaged, or taken has been previously damaged under the circumstances of or in connection with the events  associated with the declaration of a local state of emergency.
§ 3.  Title 10 of the administrative code of the city of New York is amended by renumbering duplicate sections to read as follows:

[§10-165] §10-168. Prohibition of use of non-wood bats.
[§10-165] §10-169. Regulation of publicly accessible collection bins.  
§ 4. This local law shall take effect 60 days after its enactment into law.
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� New York State Executive Law §24


� Id.


� New York State Executive Law §24(5).


� In addition, New York State Executive Law §24(4) explains that the Mayor’s power to proclaim a local state of emergency does not limit the power of local government to “confer upon its chief executive any additional duties or responsibilities deemed appropriate.”


� Rebecca Harshbarger, Frank Rosario, and Josh Saul, Looters ‘swipe’ up the mess in chaos zone, NY Post, October 31, 2012, available online at: � HYPERLINK "http://www.nypost.com/p/news/local/looters_swipe_up_the_mess_in_chaos_D9SbBRGiVvEVZzEI4AIxaN" �http://www.nypost.com/p/news/local/looters_swipe_up_the_mess_in_chaos_D9SbBRGiVvEVZzEI4AIxaN� 


� Abby Ellin, Looters arrested in Post-Super Storm Spree, ABC News, November 2, 2012.


� Christina Boyle, Staten Island family decides not to evacuate for Hurricane Sandy after being robbed during Irene - and pays terrible price, N.Y. Daily News, November 2, 2012, available at: � HYPERLINK "http://www.nydailynews.com/new-york/si-family-robbed-irene-suffers-tragedy-sandy-article-1.1195721#ixzz2MyCNOtiw" �http://www.nydailynews.com/new-york/si-family-robbed-irene-suffers-tragedy-sandy-article-1.1195721#ixzz2MyCNOtiw� 
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