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	Res. no. 1421
	By Council Members Vallone Jr., Addabbo Jr., Brewer, Felder, Fidler, Gentile, Koppell, Liu, Nelson, Sanders Jr., Vann and White Jr.


	Title:
	Resolution calling upon the New York State Assembly to pass A.0305, which would amend the New York State Penal Law to include the financial exploitation of the elderly or disabled within the crime of larceny.

	resolution no. 1422
	By Council Members Vallone Jr., Gentile, Nelson, Sanders Jr. and Weprin

	Title:
	Resolution calling on the New York State Legislature to amend the Criminal Procedure Law, by adding the advanced age of a witness as a ground for an order directing the conditional examination of that witness. 

	resolution no. 1423
	By Council Members Vallone Jr., Addabbo Jr., Gentile and Nelson

	Title:
	Resolution calling on the New York State Assembly to pass A.3640-A, which would amend the Criminal Procedure Law to allow the submission of business records by affidavit without the need for live testimony by the custodian of records in grand jury proceedings.


I.
INTRODUCTION

On June 23, 2008, the Committee on Public Safety, chaired by Council Member Peter Vallone Jr., and the Committee on Aging, chaired by Council Member Maria del Carmen Arroyo, will hold a hearing on Int. No. 737 and Resolution Nos. 1421, 1422, and 1423.  Representatives of several New York City District Attorney offices, as well as other interested stakeholders are expected to attend.
II.
BACKGROUND
Research indicates that elder abuse in the United States is widespread, but exact statistics are difficult to gather because elder abuse is often unreported.  According to estimates, however, between 1 and 2 million Americans age 65 or older have been mistreated in some way by a person upon whom they depended for support.
  Although embarrassment or fear of reprisal may prevent many elderly people from stepping forward to prevent abuse, there are also frequently legal impediments to prosecuting elder abuse.  The resolutions discussed below call upon the New York State Legislature to make changes to the state Criminal Procedure Law or to the state Penal Law so that elder abuse may be prosecuted with greater ease and elderly individuals in New York may have greater recourse to justice.
Resolution No. 1421
Resolution No. 1421 calls upon the New York State Assembly to pass Assembly bill 305, which would amend the Penal Law in order to allow prosecutions for financial abuse of the elderly.  Specifically, Assembly bill 305 would add “financial exploitation of the elderly or disabled” to the definition of larceny.  By creating a law targeting such abuse, prosecutors will be able to effectively prosecute crimes committed against the elderly and will not have to resort to fitting such crimes under a more general larceny definition.  Additionally, greater ease of prosecution may encourage those who find themselves victims of such crimes to come forward and report them.
Assembly bill 305 would define “Elderly” to mean “any person who is sixty years of age or older and is suffering from a disease or infirmity associated with advanced age, which is manifested by physical, mental or emotional dysfunction to the extent that such person is incapable of avoiding or preventing the commission of a larceny against himself or herself.”  The bill would provide a definition for the term “disabled” and would define those individuals determined to be in “a position of trust” with respect to elderly or disabled persons.  It would define “intimidation” to mean “the communication to an elderly or disabled person that he or she will be deprived of food, nutrition, shelter, medication, medical care or medical treatment.”  
Assembly bill 305, supported by Resolution No. 1421, would add a new paragraph (f) to § 155.05 of the Penal Law, which would place the “financial exploitation of the elderly or disabled” under the definition of larceny.  The bill notes, however, that the expanded definition of larceny does not capture any individual who attempts to assist an elderly or disabled person in the management of his or her property in good faith, but, through no fault of his or her own, is unable to do so.
Resolution No. 1422

Resolution No. 1422 calls upon the New York State Assembly to amend the Criminal Procedure Law in order to add the advanced age of a witness as a ground for an order directing the conditional examination of that witness.  The conditional examination of a witness is a mechanism by which, after a defendant is arraigned, a witness may be questioned under oath and the resulting testimony may be received into evidence in a later proceeding related to that action.
  Currently, New York’s Criminal Procedure Law only allows conditional examination of a witness if the witness is likely to be unavailable or unwilling to testify in the future because of out-of-state travel or because the witness is “physically ill or incapacitated.”
  
Resolution No. 1422 points out that the elderly are frequently the victims of crimes, particularly financial crimes, and that their advanced age may present obstacles to testimony due to sudden death or illness.  In addition, the possibility that an elderly person may forget critical facts or details of a case over a period of time may make it difficult to present meaningful testimony from elderly witnesses if they have had to wait for long periods of time as a case is brought to trial.  Resolution No. 1422 states that permitting conditional examination of elderly witnesses would allow them to provide testimony despite the fact that a case may be prolonged or delayed for reasons completely outside of their control.  This may then assist in the successful prosecution of those who chose the elderly as their victims. 
Resolution No. 1423

Resolution No. 1423 calls upon the New York State Assembly to pass Assembly bill 3640-A, which would add a new subdivision 8 to §190.30 of the Criminal Procedure Law, permitting business records to be received at grand jury proceedings as evidence, provided that the records are accompanied by a written statement that was made under oath.  By allowing the admission of business records via affidavit, instead of via live testimony, the bill would have the effect of decreasing the cost to witnesses and the state of prosecuting crimes by eliminating unnecessary travel costs and expense.  The current requirement that the custodian of the business records must present live testimony does not reflect the way that our society currently does business.  Rather than paper records being kept by particular custodians, today’s businesses rely on the internet, on electronic mail, and on computerized databases to store their documents.  This Assembly bill would amend the Criminal Procedure Law and bring it up to date with current technology.  
Resolution No. 1423 points out the vast difference between the manner in which business documents are maintained in reality as opposed to the way that they were maintained when the Criminal Procedure Law was originally created.  Resolution No. 1423 explains that the physical submission of business records into evidence puts a strain on the state’s resources for its justice system and places an unnecessary burden on prosecutors who are attempting to prosecute crimes, including crimes – particularly financial crimes – against the elderly.  
Resolution No. 1423 points out that several other states allow for business records to be submitted to grand juries via affidavit.  As Assembly bill 3640-A would not expand a prosecutor’s authority, but would simply conserve resources in prosecuting crimes, including those against the elderly, Resolution No. 1423 calls upon the New York State Assembly to pass bill 3640-A. 
� See “Fact Sheet” National Center on Elder Abuse (2005) available at: http://www.ncea.aoa.gov/ncearoot/Main_Site/pdf/publication/FinalStatistics050331.pdf.  


� N.Y. Crim. Proc. § 660.10.


� N.Y. Crim. Proc. § 660.20.
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