
Shannon Manigault, Counsel

Artyom Matusov, Policy Analyst

[image: image1.png]



THE COUNCIL

BRIEFING PAPER OF THE GOVERNMENTAL AFFAIRS DIVISION
Robert Newman, Legislative Director

Alix Pustilnik, Deputy Director, Governmental Affairs 

COMMITTEE ON CONTRACTS

Council Member Darlene Mealy, Chair

June 27, 2011
PRECONSIDERED INT. NO.   : 

By Council Member Mealy
TITLE: 
A Local Law to amend the administrative code of the city of New York, in relation to the procedure governing agency service contracts.

Introduction
On June 27, 2011, the Committee on Contracts (the Committee), chaired by Council Member Darlene Mealy, will meet to consider Preconsidered Int. No. [ ], a bill to amend Local Law 35 of 1994 in order to further the goals of the law, to increase transparency and maximize cost efficiencies in the procurement of service contracts.  Representatives from the Mayor’s Office of Contract Services (MOCS), the Department of Education, the Health and Hospitals Corporation, the New York City Housing Authority, the New York City Comptroller, unions, advocates, and interested members of the community are invited to testify.
Background 
Goal of Local Law 35
The New York City Council enacted Local Law 35 of 1994 (Local Law 35 or the law) in order to ensure that contracting agencies consider the costs and benefits to the City whenever proposing to enter into service contracts that would displace City employees.
  Specifically, the law mandates that the City weigh cost efficiencies before outsourcing service contracts by performing a comparative analysis between the costs and benefits of providing the service in-house and outside before entering into any such contract.
  By this process, the law is meant to ensure that agency outsourcing decisions are in the best fiscal interests of New Yorkers.
Mechanics of Local Law 35
Codified at Section 312(a) of Chapter 13 of the New York City Charter, the law applies to new or renewal contracts for technical, consultant, or personal services with a value of at least $100,000 that would directly result in the displacement of a city employee.
  The law requires each agency to first determine whether such a proposed service contract would result in the displacement of a city employee.
  If the agency finds that the contract would yield no displacement, the agency certifies to that fact in bid solicitation documentation and no further inquiry is required.
   If, however, the agency determines that the proposed contract would result in displacement, the agency must then conduct a cost benefit analysis of performing the services in-house and provide that analysis to the Comptroller prior to soliciting any bids or proposals.
  Once the agency receives bids or proposals, the agency must submit its displacement determination, cost benefit analysis, and any supporting documentation to the Council and appropriate collective bargaining representatives of the prospective displaced employees.
  Prior to awarding the contract, the agency must conduct a comparative analysis of the costs and benefits of performing the services in-house versus contracting out, based on the vendor’s best/final offer.
  Upon completing the comparative analysis, if the agency intends to award the contract to the vendor, it must submit that comparative analysis and any supporting documentation to the Comptroller, the Council, and collective bargaining representatives.
  The Council may hold a hearing on the proposed contract within 30 days of receiving the documents; no contract may be awarded until the expiration of that 30-day period.
  
Prior Oversight Concerning Local Law 35
Since the law was enacted, the Council has conducted three oversight hearings regarding Local Law 35.  On January 24, 2005, the Committee on Contracts broadly reviewed the law in an oversight hearing entitled “Does Local Law 35 of 1994 Work?” (the 2005 hearing).
  On October 15, 2009, the Committee on Civil Service & Labor joined the Committee on Contracts to review a specific case where a city agency failed to reach the cost benefit analysis stage of Local Law 35’s review process in a hearing entitled “Oversight of Charter Section 312(a) analysis by City agencies and why it did not work for the painters employed by the Department of Homeless Services” (the 2009 hearing).
  On April 11, 2011, the Committees on Contracts and Civil Service & Labor again convened to probe the City’s application of Local Law 35 and explore ways that the law might be improved in a hearing entitled “Evaluating the Application and Efficacy of Local Law 35 of 1994” (the 2011 hearing).
  
Preconsidered Int. No. [ ] is born of the three main facts, concerns, and criticisms raised during the 2005, 2009, and 2011 hearings.  First, the City explained that it seldom reached the cost benefit analysis stage of Local Law 35’s procedure because, based on its interpretation of the current law, in the overwhelming majority of cases, contracts fall outside of the universe of contracts defined in the law and/or failed to meet the law’s standard for displacement.
  Second, unions indicated that they have been excluded from the earliest phases of the solicitation process, which has hindered their ability to provide the City with competitive alternatives to bids and proposals from vendors. 
  Finally, the City noted that it does not maintain records that would demonstrate the analysis supporting agencies’ (non-)displacement determinations. 
  The proposed revisions to Local Law 35 address each of these issues.
Amendments to Local Law 35 -- Preconsidered Int. No. [ ]
Preconsidered Int. No. [ ] would amend subdivision a of section 312 of the New York City Charter (312(a)) in five ways.  

(1)  The legislation would redefine the universe of contracts covered by 312(a).  First, the bill replaces the term “technical, consultant, or personal” to instead identify the applicable services under the law as “standard or professional.”  The City interprets personal services to include only those where the performance by a specific individual is the essence of what one is contracting for; such services would not include those hired on the basis of price alone.
  Standard and professional services would capture a more comprehensive array of types of work solicited by the City, including those based on specialized field experience, such as consulting, information technology, and accounting, as well as more commoditized work, such as secretarial, janitorial, and food-related services.
  Second, the bill would expand the law’s procedural mandate to cover agencies seeking to extend existing contracts.

(2)  The legislation would add a new paragraph to 312(a) to require City agencies to provide public notice of their intent to solicit bids for standard or professional services sixty days before they issue requests for proposals, invitations for bids, or other solicitations for service contracts.  With this amendment, collective bargaining representatives of employees affected by prospective contracts would have an opportunity to prepare competitive alternatives to vendor bids/proposals.
(3)  The legislation would modify the ways in which agencies determine displacement under the law.  First, the bill would remove the term “directly,” so that a contract need not “directly result in the displacement of any city employee” in order to trigger a cost benefit analysis.  Second, the bill would specify that any reduction in the number of funded positions that might occur “over the life of a contract” would qualify as displacement.  Finally, the bill would add “attrition” to its examples of types of reductions in the number of funded positions that would constitute displacement.  Taken together, these modifications would require the City to adjust its consideration of displacement under Local Law 35, beyond that which “occurs contemporaneously with the solicitation of a new contract or the renewal of a prior one” (emphasis added),
 to include a more circumspect review of the ultimate impact of City contracting decisions.
(4)  The legislation would revise the certification procedure set forth in the law--the process by which agencies attest that a proposed service contract will not displace City employees--to require enhanced displacement analyses.  The bill would require agencies to provide details regarding the bases upon which they determined that no displacement would occur, and require agencies to include specific information concerning the agency capacity to perform the solicited services. This information would shed light on the City’s decisions to outsource services and would document that the City regularly weighs whether it could perform work in-house. 
(5)  Finally, the legislation would add a new paragraph to 312(a) to require all city agencies, including those entities that receive funds from the city treasury but are exempt from the other procedural aspects of Local Law 35, such as the Department of Education, the Health and Hospitals Corporation, the Economic Development Corporation, and the New York City Housing Authority, to report quarterly the details of their solicitation of standard or professional service contracts.  Such details would include, but not be limited to, a description of the services solicited, the term of the prospective contract, the method of solicitation, and specific information concerning the agency capacity to perform the services sought.
Legislative Objectives
The City’s financial condition is dire.  In the face of cuts to vital City services, it is imperative that the City consider carefully its expenditure of tax dollars.  Given the size and scope of the City’s spending on contracts, it is essential that we review the contracting process to ensure that the City’s limited resources are used efficiently.  
In the wake of the indictment of six individuals for an $80 million fraud perpetrated by City subcontractors in connection with the CityTime automated payroll project, the Mayor tasked Stephen Goldsmith, the Deputy Mayor for Operations, with reviewing the City’s information technology contracting.
  After conducting a thorough review, Deputy Mayor Goldsmith concluded that the City should decisively shift more of its work from outside consultants to city employees.
  Such a shift, he found, would save taxpayers millions of dollars each year.
  When he announced this decision in an article in the New York Daily News, Deputy Mayor Goldsmith explicitly acknowledged that it is sometimes more cost-effective to give work to city employees than to outsource services to the private sector.
  
Recognizing this truth, the Council enacted Local Law 35 of 1994 to instill a process to ensure that the City routinely consider cost efficiencies when deciding whether to outsource contracts.  Preconsidered Int. No. [ ] is designed to clarify and better effectuate the intent of Local Law 35.  The legislation is not meant to stymie outsourcing.  Rather, the bill intends to ensure that outsourced contracts are in the best interests of the City, by maximizing transparency and cost efficiencies in the procurement of service contracts.  To the extent that the Council’s 2005, 2009, and 2011 hearings and Deputy Mayor Goldsmith’s recent statements identified a gap between the intent of the Local Law 35 and the way that it has been interpreted and applied, Preconsidered Int. No. [ ] seeks to close that gap. 
Preconsidered Int.No. ___
By Council Member Mealy
A LOCAL LAW

To amend the New York city charter, in relation to the procedure governing agency service contracts.

Be it enacted by the Council as follows:

Section
 1.  Subdivision a of section 312 of the New York city charter is amended to read as follows:
§ 312. Procurement; general rule and exceptions. a. Prior to entering into [or], renewing, or extending a contract valued at more than one hundred thousand dollars to provide [technical, consultant, or personal] standard or professional services, an agency shall follow the procedure established herein.
1.  The agency shall provide public notice of its intent to issue an invitation for bids, request for proposals, or other solicitation, sixty days before issuing such solicitation. Such notice shall include the nature of the services sought by the agency, the term of the prospective contract, the method of solicitation the agency intends to utilize, and the reason(s) the agency intends to utilize such method.

[1]2. Prior to issuing an invitation for bids, request for proposals, or other solicitation, the agency shall determine whether such contract will [directly] result in the displacement of any city employee. 
a. If the agency determines that such result would not occur, it shall include a certification to that effect, signed by the agency head, in any invitation for bids, request for proposals, or other solicitation. Such certification shall detail the basis upon which the agency determined that displacement would not occur, providing information including but not limited to: (i) whether any civil service title within the agency currently performs the services solicited, the names of such titles, and the extent to which agency employees within such titles currently perform such services; (ii) whether the solicited services expand, supplement, or replace existing services; (iii) whether there is capacity within the agency to perform the services solicited; and (iv) for the term of the proposed contract, the projected headcount of employees within such titles or who are otherwise qualified to perform such services.  
b. If the agency determines that such result would occur, the agency shall determine the costs incurred and the benefits derived in performing the service, consistent with the scope and specifications within the solicitation, with city employees, and shall submit such analysis, with all supporting documentation, prior to issuance of any solicitation, to the comptroller.

[2]3. Immediately upon receipt of bids and proposals, the agency shall submit such determination, analysis, and supporting documentation to the council and to the appropriate collective bargaining representatives representing employees who would be affected pursuant to paragraph [1]2 of subdivision a of this section.

[3]4. Prior to award of a contract, the agency shall perform a comparative analysis of the costs expected to be incurred and the benefits expected to be derived from entering into a contract with the proposed vendor, based on such vendor's best and final offer, and such agency's analysis of the costs incurred and the benefits derived from providing the service with city employees. If the agency head intends to award the contract, he or she shall submit the reasons therefor, together with such analysis, and all supporting documentation, to the comptroller, the council, and the appropriate collective bargaining representatives representing employees who would be affected pursuant to paragraph [1]2 of [paragraph]subdivision a of this section.

[4]5. The council may, within thirty days after receipt of such reasons, analysis, and supporting documentation hold a hearing on this matter. No contract award shall be made prior to the expiration of this thirty-day period or a council hearing, whichever is sooner.

[5]6. a. All cost and comparative analyses required under this section shall be conducted in accordance with standard methodology of the office of management and budget, and consistent with the rules of the procurement policy board, as both are modified herein, subject to further modification by local law. Such analyses shall include all reasonable costs associated with performing the service using city employees and all reasonable costs associated with performing the service under the proposed contract.

b. Such analyses shall further include[,] the total number, qualifications, job descriptions, and titles of all personnel to be employed by the vendor under the proposed contract, as well as the nature and cost of salaries and benefits to be provided to such personnel.

c. Such analyses shall further include, but not be limited to, the cost of employee supervision directly related to the provision of the service, vendor solicitation, contract preparation, contract administration, monitoring and evaluating the contractor, capitalization of equipment over the period such equipment shall be in use, supplies[;], the cost of providing the equivalent quantity and quality of service by city employees compared to the cost of providing such service by contract, based upon the best and final offer of the proposed vendor, and such other factors as will assist in arriving at full and accurate cost determinations and comparisons.

[6]7. The reasons given to award the contracts shall include all factors that have been considered in determining whether contracting for this service is in the best interest of the city, whether or not such reasons are contained within the cost or comparative analyses. Such factors shall include, but not be limited to, the potential for contractor default, the time required to perform the service, and the quality of the service to be delivered.

[7]8. The mayor or his or her designee may prepare and implement a plan of assistance for displaced city employees, which may include, but need not be limited to, training to place such employees in comparable positions within the contracting agency or any other agency. The cost of such assistance plan may be included within the cost of contracting-out in the cost and comparative analyses.
9.  a.  For the purposes of this paragraph, “agency” means a city, county, borough or other office, position, administration, department, division, bureau, board, commission, authority, corporation, advisory committee or other agency of government, the expenses of which are paid in whole or in part from the city treasury, and shall include but not be limited to, the department of education, the economic development corporation, the health and hospitals corporation, and the New York city housing authority, but shall not include any court or any corporation or institution maintaining or operating a public library, museum, botanical garden, arboretum, tomb, memorial building, aquarium, zoological garden or similar facility. 

b.  On or before December thirty-first, two thousand eleven, and on or before the last day of every quarter thereafter, each agency shall submit a report to the council that lists each instance that the agency sought, by issuing an invitation for bid, request for proposal, or other solicitation, to enter into, renew, or extend a contract valued at more than one hundred thousand dollars to provide standard or professional services.  

c.  Such report shall include, for each invitation for bid, request for proposal or other solicitation listed: (i) the nature of the services sought by the agency; (ii) the term of the prospective contract; (iii) the method of solicitation the agency utilized; (iv) the reason the agency utilized such method; (v) whether any civil service title within the agency performed the services sought at the time the agency issued its solicitation, the names of such titles, and the extent to which agency employees within such titles performed such services at the time the agency issued such solicitation; (vi) whether the solicited services expanded, supplemented, or replaced existing services; (vii) whether there was capacity within the agency to perform the services solicited; (viii) for the term of the proposed contract, the projected headcount of employees within such titles or who were otherwise qualified to perform such services and (ix) the status of such solicitation.

 [8]10. For the purpose of this section, "displacement" shall mean any employment action that results in a reduction in the number of funded positions over the life of a contract, including but not limited to, those resulting from the attrition; layoff; demotion; bumping; involuntary transfer to a new class, title, or location; time-based reductions, or reductions in customary hours of work, wages, or benefits of any city employee. 
§2.  This local law shall take effect ninety days after its enactment into law.
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� The City defines professional and standardized services as follows:
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