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I. INTRODUCTION
On July 13, 2023, the Committee on Criminal Justice, chaired by Council Member Carlina Rivera, voted on Proposed Introduction Number 887-B (“Proposed Int. No. 887-B”), related to reporting on gender identity of persons in the custody of the Department of Correction. The measure passed unanimously by a vote of 8-0.  On January 25, 2023, the Committee held a hearing on a prior version of this bill and heard testimony from the New York City Department of Correction (“DOC” or “Department”), Correctional Health Services, the Mayor’s Office for Equity, the Commission on Gender Equity, legal services providers, advocacy groups and organizations, and other interested stakeholders.
II. BACKGROUND
In New York City, DOC provides for the care, custody and control of persons accused of crimes, or convicted and sentenced to one year or less of jail time.[footnoteRef:2] The Department manages ten correctional facilities, eight of which are located on Rikers Island, a jail barge, and a hospital prison ward.[footnoteRef:3] As of June 5, 2023, there are 6,046 people incarcerated in New York City jails.[footnoteRef:4] During the third quarter of FY2023, 58.3 percent of detainees identified as Black, 30.6 percent as Hispanic, 5.7 percent as white, 3.6 percent as Other, and 1.8 percent as Asian.[footnoteRef:5] Approximately six percent of detainees identified as women, and less than one percent identified as transgender, gender nonconforming, non-binary, or intersex (“TGNCNBI”).[footnoteRef:6] As per DOC Directive 4498R-A, “persons shall be housed in the facility consistent with their gender identity, absent overriding concerns for the detained person’s safety.”[footnoteRef:7] [2:  “Facilities Overview.” New York City Department of Correction, https://www1.nyc.gov/site/doc/about/facilities.page]  [3:  Id.]  [4:  People in Jail in New York City: Daily Snapshot, https://greaterjusticeny.vera.org/nycjail/ ]  [5:  “Population Demographics Report – FY2023 Q3, https://www.nyc.gov/assets/doc/downloads/pdf/Population_Demographics_FY23_Q3.pdf ]  [6:  Id.	]  [7:  Ashe McGovern, Deborah Lolai, Dori Lewis, Kandra Clark, Mik Kinkead, and Shéár Avory, “First Report of the Task Force on Issues Faced by TGNCNBI People in Custody (August 15, 2022), available at: https://www.nyc.gov/assets/boc/downloads/pdf/Jail-Regulations/FINAL-REPORT-of-the-TASK-FORCE-081522.pdf ] 

In the United States (U.S.), LGBTQNBI+ individuals, especially trans people and queer women, are overrepresented at every stage of our criminal justice system.[footnoteRef:8] Just as transgender people in the U.S. face persistent and pervasive discrimination and violence,[footnoteRef:9] the Bureau of Justice Statistics reports that about 34 percent of transgender individuals held in prisons and jails report experiencing at least one incident of sexual violence while behind bars, which is more than eight times the rate for prisoners overall.[footnoteRef:10] According to the New York Civil Liberties Union, a recent survey found that approximately 95 percent of transgender and non-binary individuals incarcerated in New York State report being verbally harassed and called derogatory names by corrections staff.[footnoteRef:11] [8:  Alexi Jones, Visualizing the Unequal Treatment of LGBTQ people in the Criminal Justice System (Mar. 2, 2021), available at https://www.prisonpolicy.org/blog/2021/03/02/lgbtq/.]  [9:  UCLA Williams Institute, Violence and Law Enforcement Interactions with LGBT People in the US (Mar. 2020), https://williamsinstitute.law.ucla.edu/publications/violence-law-lgbt-us/]  [10:  Allen J. Beck, et al, Sexual Victimization in Prisons and Jails Reported by Inmates, 2011-12-Update, available at https://bjs.ojp.gov/library/publications/sexual-victimization-prisons-and-jails-reported-inmates-2011-12-update]  [11:  NYCLU, Protect trans New Yorkers in Jails and Prisons (2022), available at https://www.nyclu.org/sites/default/files/field_documents/2022-nyclu-protecttransppljailsprisons-onepager.pdf.] 

In New York City, in 1979, DOC opened the country’s first separate housing unit for LGBT individuals in custody.[footnoteRef:12] While the unit was initially lauded as a success,[footnoteRef:13] it was closed in 2005 due to concerns about violence.[footnoteRef:14] In November 2014, former DOC Commissioner Joe Ponte announced a new DOC policy on alternative housing options for transgender individuals in custody in NYC[footnoteRef:15] to address the disproportionate rates of violence, rape and harassment against TGNCNBI individuals in custody,[footnoteRef:16] as well as plans to open a Transgender Housing Unit (THU) on Rikers Island.[footnoteRef:17] While housing in the THU remained strictly voluntary, the THU was moved from Riker’s Island to the Manhattan Detention Complex in July 2015, after the Rikers location was closed for renovations.[footnoteRef:18] In October 2019, the THU was renamed the Special Considerations Unit (SCU) due to a new DOC policy.[footnoteRef:19] At present, the SCU has been moved back to Rikers Island. Individuals who identify as TGNCNBI during intake–or at any other time–are provided with an application form for the SCU.[footnoteRef:20] Outside of the SCU, the alternative housing options for TGNCNBI individuals in DOC custody are general population, program-specific housing, or protective custody.[footnoteRef:21]   [12:  https://epgn.com/2020/03/04/our-history-our-future-in-1979-rikers-island-gave-gay-prisoners-hope/]  [13:  https://epgn.com/2020/03/04/our-history-our-future-in-1979-rikers-island-gave-gay-prisoners-hope/]  [14:  Paul von Zielbauer, New York Set to Close Jail Unit for Gays (Dec. 30, 2005), available at https://www.nytimes.com/2005/12/30/nyregion/new-york-set-to-close-jail-unit-for-gays.html; Jason Villamez, In 1979, Rikers Island Gave Gay Prisoners Hope (Mar. 4, 2020), available at https://epgn.com/2020/03/04/our-history-our-future-in-1979-rikers-island-gave-gay-prisoners-hope/. ]  [15:  NYC Department of Corrections, Press Release: DOC Opens New Housing Unit for Transgender Women on Rikers Island (Nov. 18 2014), available at https://www.nyc.gov/html/doc/downloads/pdf/press/DOC_OPENS_NEW_HOUSING_UNIT.pdf.]  [16:  Christopher Mathias, New York's Largest Jail To Open Housing Unit For Transgender Women (Nov. 18, 2014), available at https://www.huffpost.com/entry/rikers-transgender-women_n_6181552]  [17:  NYC Department of Corrections, Press Release: DOC Opens New Housing Unit for Transgender Women on Rikers Island (Nov. 18 2014), available at https://www.nyc.gov/html/doc/downloads/pdf/press/DOC_OPENS_NEW_HOUSING_UNIT.pdf.]  [18:  Mira Wassef, “Transgender inmates and jails: How to get into city's only special housing unit,” SI Live (May 17, 2017), available at: https://www.silive.com/news/2017/05/transgender_rikers.html ]  [19:  Id.]  [20:  Supra Note 7]  [21:  Id.] 

In response to the death of the death of Layleen Xtravaganza Cubilette-Polanco, a transgender woman of color who died at Rikers Island after DOC staff reportedly failed to provide her with medical care following an epileptic seizure,[footnoteRef:22] the City Council passed Local Law 145 of 2019, requiring the Board of Correction (BOC), the independent oversight agency for the NYC jail system, to convene a TGNCNBI Task Force comprised of government and community representatives to provide recommendations related to the treatment of TGNCNBI individuals in DOC custody.[footnoteRef:23] Following a series of COVID-related delays,[footnoteRef:24] the Task Force’s first report was released on August 15, 2022. [footnoteRef:25] In its 146-page report, the Task Force outlines alleged failures by NYC jails to adequately care for TGNCNBI individuals.[footnoteRef:26] According to the TGNCNBI Task Force’s analysis, approximately 63 percent of individuals at Rikers who have self-identified to DOC as TGNCNBI were in gender-misaligned housing in 2022.[footnoteRef:27] [22:  NYC Board of Correction, The Death of Layleen Xtravaganza Cubilette-Polanco 1991-2019 (Jun. 23, 2020), available at https://www1.nyc.gov/assets/boc/downloads/pdf/Reports/BOC-Reports/2020.06_Polanco/Final_Polanco_Public_Report_1.pdf.  ]  [23:  New York City Council, Local Law 45 of 2019, https://legistar.council.nyc.gov/LegislationDetail.aspx?ID=3923931&GUID=94F7EE69-D9E4-45D2-8A98-A67C055EAE20&Options=ID|Text|&Search=145 (explaining the TF is required to issue its first report within one year of convening)]  [24:  New York City Council, Local Law 45 of 2019, https://legistar.council.nyc.gov/LegislationDetail.aspx?ID=3923931&GUID=94F7EE69-D9E4-45D2-8A98-A67C055EAE20&Options=ID|Text|&Search=145 (explaining the TF is required to issue its first report within one year of convening)]  [25:  Supra Note 7; New York City Council, Local Law 45 of 2019, https://legistar.council.nyc.gov/LegislationDetail.aspx?ID=3923931&GUID=94F7EE69-D9E4-45D2-8A98-A67C055EAE20&Options=ID|Text|&Search=145 (explaining that, as required by Local Law 145 of 2019, the task force includes individuals from DOC, Correctional Health Services (CHS),  the Commission on Human Rights (CCHR), the Mayor’s Office to End Domestic and Gender-Based Violence (ENDGBV), the NYC Unity Project or similar organization, the City Council, as well formerly incarcerated individuals; individual(s) formerly or currently incarcerated in the transgender housing unit, to the extent practicable; at least one service provider that addresses transgender, gender nonconforming, non-binary, and intersex individuals in custody; and at least one representative from a local or national organization that addresses issues related to transgender, gender nonconforming, non-binary, and intersex individuals).]  [26:  Supra Note 7]  [27: Ashe McGovern, Deborah Lolai, Dori Lewis, Kandra Clark, Mik Kinkead, and Shéár Avory, “First Report of the Task Force on Issues Faced by TGNCNBI People in Custody (August 15, 2022), available at: https://www.nyc.gov/assets/boc/downloads/pdf/Jail-Regulations/FINAL-REPORT-of-the-TASK-FORCE-081522.pdf ] 

III. Prop. Int. No. 887-B
In 2022, the TGNCNBI Task Force was informed by DOC that the majority of the TGNCNBI people in custody were not housed according to their gender identities.[footnoteRef:28] This bill would require DOC to report on a quarterly basis information related to individuals in DOC custody whose gender identity is different from the sex assigned to the individual at birth, including, but not limited to, transgender, gender nonconforming, non-binary, or intersex. DOC would be required to report information regarding such individuals’ housing placements, denials of requests for housing most closely aligns with a person’s gender identity, and involuntary transfers from housing most closely aligns with a person’s gender identity.  [28:  Supra Note 7] 

Since introduction, this bill has been amended to more accurately define transgender, gender nonconforming, non-binary, and intersex individuals. The bill was also amended to define “harassment,” “discrimination,” and “violence” and require reporting on verbal or written allegations, complaints, or reports by TGNCNBI individuals in DOC custody as a result of experiencing violence, harassment, or discrimination. The reporting requirement was changed to include the total numbers of individuals and the average daily population, and frequency was reduced from a monthly to a quarterly basis. Categories in the report that contain fewer than 5 persons shall be replaced with a symbol; this was amended from 10 in the bill as introduced. The effective date was changed to September 1, 2023. 















Proposed Int. No. 887-B

By the Public Advocate (Mr. Williams) and Council Members Rivera, Cabán, Hudson, Louis, Restler, Abreu, Richardson Jordan, Brewer, Avilés and Nurse

..Title
A Local Law to amend the administrative code of the city of New York, in relation to reporting on gender identity of persons in the custody of the department of correction
..Body

Be it enacted by the Council as follows:
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Section 1. Chapter 1 of title 9 of the administrative code of the city of New York is amended by adding a new section 9-165 to read as follows:
§ 9-165 Reporting on gender identity. a. Definitions. As used in this section, the following terms have the following meanings: 
[bookmark: _Hlk135847342]Department. The term “department” means the department of correction.
 Discrimination. The term “discrimination” means the act of making unfair or prejudicial distinctions between people based on the groups, classes, identities, or other categories to which they belong or are perceived to belong.
Gender identity. The term “gender identity” means a person’s sense of their own gender which may be the same as or different from their sex assigned at birth.
Gender nonconforming. The term “gender nonconforming” means a person whose gender expression differs from gender stereotypes, norms, and expectations in a given culture or historical period. 
Harassment. The term “harassment” means unwelcome conduct that is based on someone’s gender identity, gender expression, sex, or sexual orientation.
Housing unit. The term “housing unit” means a structure or part of a structure that contains single occupancy housing units or multiple occupancy housing units, as such terms are defined in the rules of the New York state commission of correction.
Intersex. The term “intersex” refers to a person whose sex characteristics, including, but not limited to chromosomes, hormones, gonads, and genitalia, do not conform with a binary construction of sex as either male or female. This term may not be the same as a person’s gender identity and is not the same as a person’s sexual orientation.
Non-binary. The term “non-binary” refers to a person whose gender identity is not exclusively male or female. 
Transgender. The term “transgender” refers to a person whose gender identity does not conform to the sex assigned at birth.
Violence. The term “violence” means the use of force or power, threatened or actual, against another person, or against a group or community.
b. Within 45 days of the end of each quarter of the fiscal year, the commissioner shall submit to the mayor, the speaker of the council, and the public advocate, and post on the department’s website, a quarterly report containing the following information based on the number of incarcerated individual admissions during the reporting period, and the average daily population of the city’s jails for the preceding quarter in total, and as a percentage of the average daily population of incarcerated individuals in the department’s custody during the reporting period:
1. The total number of persons in the custody of the department;
2. The total and average numbers of persons in the Special Consideration Unit, or any other housing unit dedicated to the housing of transgender, gender nonconforming, non-binary, or intersex persons;
3. The number and percentage of persons in the custody of the department who have identified themselves to the department, or have been identified by another person or agency on their behalf, as having a gender identity different from the sex assigned to the person at birth, or that were assigned an “X” gender marker or an intersex identification at birth; This data shall be further disaggregated by self-described gender identity including, but not limited to, transgender, gender non-conforming, non-binary, or intersex;
4. The total number of persons described in paragraph 3 of this subdivision housed in each jail facility; 
	5. The number and percentage of such persons described in paragraph 3 of this subdivision who were denied placement in a jail facility that most closely aligns with their gender identity after making a written request for such housing;
	6. The number and percentage of such persons described in paragraph 3 of this subdivision who were denied placement in a housing unit dedicated to the housing of TGNCNBI identified people, regardless of whether such unit is in a facility most closely aligned with their gender identity; 
7. The number and percentage of such persons as described in paragraph 3 of this subdivision who have been involuntarily transferred out of a jail facility that most closely aligns with their gender identity;
8. The number and percentage of such persons as described in paragraph 3 of this subdivision who have made an allegation, complaint, or report, whether verbal or in writing, as a result of experiencing violence, harassment, or discrimination. For the purposes of this paragraph, an allegation, complaint, or report shall include a grievance, to 311 or to any DOC staff person by an incarcerated person, or by any person or agency on their behalf, or as included in any report of a use or force or other reportable incident as required to be filed by DOC staff;
9. The facility and housing units in which such individuals as described in paragraph 1 of this subdivision are currently housed shall be reported with the number of such individuals housed in each housing unit. This shall be disaggregated by type, including but not limited to, new admission, mental observation, restrictive housing, protective custody, involuntary protective custody, general population, the Special Considerations Unit. This report shall further identify the number of individuals for whom a security classification has increased upon moving from men’s to women’s housing.
c. The report required by this section shall not contain identifying information as defined in section 23-1201. If a category to be reported contains fewer than 5 persons or contains an amount that would allow another category that contains fewer than 5 persons to be deduced, the number shall be replaced with a symbol. If a category to be reported contains zero individuals it shall be reported as zero.
§ 2. This local law takes effect on September 1, 2023.
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