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Int. No. 383:


By Council Members Yassky, Gerson and Koppell
TITLE:
A Local Law to amend the administrative code of the City of New York, in relation to the unauthorized operation of a recording device in a place of public performance.
INTRODUCTION

On Thursday, April 12, 2007, the Committee on Consumer Affairs, chaired by Council Member Leroy Comrie, will meet to further consider Proposed Introductory Bill Number 383-A (“Intro. 383-A”), which would amend title 10 of the administrative code of the city of New York by adding a new chapter 7.  The Committee previously held two meetings jointly with the Committee on Small Business, chaired by Council Member David Yassky, to discuss the issue of film piracy in New York City, one such hearing specifically addressing the provisions of Intro. 383-A.  At those meetings, the Committees heard testimony from the Comptroller’s Office, the Administration, the Motion Picture Association of America (“MPAA”), the League of American Theaters and Producers, and others.  

BACKGROUND

New York City’s Film Industry

The movie industry in New York City is an important part of the U.S. and New York State economy.  In New York State, the film and broadcast businesses account for approximately 100,000 jobs, and a record 23,321 shooting days took place in New York in 2004.
  The total of direct and indirect spending generated by these industries in New York State is approximately $5 billion.

New York City and State recognized the importance of the film industry by establishing a Film Production Tax Credit in January 2004.
  This legislation created an estimated 6,000 jobs, increased the amount of money spent on film production in New York by $450 million and contributed substantially to supporting businesses such as transportation, security, catering and construction.

Film Piracy

Although most counterfeit goods originate in Asia,
 a substantial amount of CD and DVD counterfeiting takes place in New York City.  In fact, according to the Comptroller’s Report, 42% of all counterfeit compact discs seized in the U.S. are made within the New York metropolitan area,
 and, according to the Motion Picture Association of America (MPAA), New York is a major source of worldwide movie piracy.
  The predominant way in which a movie is bootlegged occurs when a person enters a movie theater and simply records the movie with a handheld camcorder.  Because such camcorders are getting smaller and smaller due to technological advances, it is relatively easy for a bootlegger to conceal the fact that he or she is recording a movie.  Additionally, bootleggers often have assistance in recording a film, traveling in teams where one will copy the film, another will serve as a lookout and the remaining member of the team,  “[is] planted in front of the person doing the recording, trying to keep the path clear of those blackened silhouettes that pop up in the frames of many bootleg films.”
  According to NBC-Universal, 90% of all stolen movies available on the Internet come from individuals recording movies with camcorders in movie theaters (“camcording”), and 50% of camcordings in the U.S. originated in the New York area.
  
Once films are copied in New York, they are then made into DVDs in the U.S., as well as other places such as China and Russia.  Additionally, pirated films are often distributed on the Internet, where once a film is copied, it can be uploaded to a network and almost instantaneously made available to hundreds of thousands of people.
  Enforcement measures have led to confiscations and arrests under the current law.  Between June 2004 and June 2005, over 800,000 counterfeit DVDs and approximately 700 DVD burners were seized in New York City.
  Moreover, 1,300 people in New York City were arrested and charged with selling counterfeit films, although the resulting fines for these charges amounted to less than $7,000 in total.
  
APPLICABLE STATE AND FEDERAL LEGISLATION
Counterfeit Goods
It is unlawful for an individual to vend any merchandise, with the exception of certain written material, in the city of New York without first obtaining a general vendor’s license.
  The Commissioner of Consumer Affairs will not grant a license to an applicant who intends to deceive consumers and distribute counterfeit merchandise in violation of federal copyright, patent or trademark law.
  Accordingly, the Administrative Code of the City of New York requires all applicants for a general vendor’s license to submit a written description of the type of goods or services the applicant vendor intends to display.
 
Federal law also affects the production, distribution, and selling of counterfeit goods by providing copyright, patent and trademark protections.  Federal copyright protection applies to “original works of authorship fixed in any tangible medium of expression” including literary, musical, dramatic, sound recording and motion picture works.
  “Any violation of any of the exclusive rights of the copyright owner… or of the author…” of a copyright constitutes a federal criminal offense.
  Violators of copyright law may be subject to imprisonment for no more than five years for a first offense and not more than ten years for second and subsequent offenses.

Counterfeiters in the City also sell goods in violation of patent law.  Federal law prohibits patent infringement, defined as “the [making, use, offer to sell, or sale of] any patented invention, within the United States or [import] into the United States [of] any patented invention during the term of the patent therefore.”
  An item is considered “patentable” when “any new and useful process, machine, manufacture, or composition of matter, or any new and useful improvement thereof,” is invented or discovered.
  At that point, the inventor or discoverer may “may obtain a patent therefore…”
 Upon discovery of patent infringement, “a patentee shall have remedy by civil action” for such infringement.
  If, however, such patent infringement involves the specific sale of a falsely marked good being passed off as a patented good, a violator shall be held liable for a fine of not more than $500 for every such offense.
 

Laws governing trademarks also inhibit the production, distribution and selling of counterfeit goods.  In order to obtain trademark protection, an applicant must show “a bona fide intention to use the mark in commerce on or in connection with specified goods or services; that he or she believes he or she is entitled to use the mark in commerce; and that no other person has the right to use the mark in commerce, either in the identical form or in such near resemblance as to be likely, when applied to the goods or services of the other person, to cause confusion or mistake, or to deceive the public.”
  Furthermore, trademark infringement, also known as the use of a “counterfeit mark,” occurs when there is use of a “spurious mark… that is identical with, or substantially indistinguishable from, a mark registered on the principal register in the United States Patent and Trademark Office and in use.”
  
Counterfeit trafficking carries significant federal penalties.  An individual can be fined “not more than $ 2,000,000 or [imprisonment of] not more than 10 years, or both, and, if a person other than an individual, [a fine of] not more than $5,000,000.”
  Subsequent violations carry increased fines and extended prison sentences.

Operating Recording Devices in Theaters  
There have been several State and federal attempts to legislate in ways that would help address the problem of unauthorized recording devices operating in motion picture theaters.  The success of these attempts is often hampered by the fact that detection of such criminal operations can be difficult.  Customers are generally allowed to bring personal items, including large bags, into theaters.  Once house lights have been lowered, the unauthorized use of a recording device becomes difficult to see.  Technological advances creating ever-smaller cameras and recording equipment add to the challenge of confronting movie piracy.   Industry advocates argue that stronger deterrents are needed than those currently in place in order to effectively dissuade criminal activity.
Section 275.32 of the New York State Penal Code addresses the operation of recording devices in a motion picture theater.  The law provides that, “A person is guilty of unauthorized operation of a recording device in a motion picture theater when without written authority or permission from the operator of a motion picture theater, the person operates a recording device in such theater…  Unauthorized operation of a recording device in a motion picture theater is a violation.”
  Because the violation penalty pursuant to this statute may require no more than fifteen days in prison
 or a fine (unless otherwise expressly specified in the law) of no more than two hundred and fifty dollars,
 it is arguable that this law, particularly since it is relatively difficult to enforce, is not adequate to deter operatives of a multi-million dollar illegal industry.     
Current proposed bills in the New York State Legislature would increase penalties for such offenses, replacing the existing violation penalty with a class A misdemeanor for the first offense and a class E felony for subsequent convictions.
  While the New York State Senate has twice passed its own version of this bill, the New York State Assembly has yet to move the bill out of committee. 
Federal legislation on this issue, known as the “Artists’ Rights and Theft Prevention Act of 2005,” was enacted last year.  For a first offense of “knowingly us[ing] or attempt[ing] to use an audiovisual recording device to transmit or make a copy of a motion picture or other audiovisual work… from a performance of such work in a motion picture exhibition facility,” the law provides for an unspecified fine and/or a three-year maximum term of imprisonment.
  A second such offense is punishable by a six-year maximum term of imprisonment and/or an unspecified fine.
  Additional provisions of the law detail terms of audiovisual recording device forfeiture and destruction, authorize motion picture exhibition facility owners or their agents to detain violators, clarify the Act’s non-preemption of State laws, and further clarify that this section “does not prevent any lawfully authorized investigative, protective, or intelligence activity by an officer, agent, or employee of the United States, a State, or a political subdivision of a State…”

LEGISLATIVE ANALYSIS
Int. No. 383
As noted above, videotaping a film while inside a movie-theater is presently a violation under Section 275.32 of the state Penal Law.  Accordingly, it carries a maximum penalty of only $250.  To help combat the distribution of illegally copied films, Intro. 383-A would amend title 10 of the administrative code by adding a new chapter 7 and would create a misdemeanor offense for the unauthorized operation of a recording device
 in a place of public performance
 without the consent of the theater's owner or operator.  

In addition, Intro 383-A would similarly criminalize the act of videotaping inside other types of venues that are not primarily movie houses, but may be used to exhibit motion pictures or live theatrical or musical performances.  However, to ensure that such restriction is not unintentionally applied to venues in which filming is normally permissible, the prohibition on recording in this class of theaters would pertain only to venues whose operator posts a sign indicating that law prohibits the unauthorized operation of a recording device in such venue.  

If convicted of either offense, violators could be punished with up to six months imprisonment, a fine ranging from one thousand and five thousand dollars and a civil penalty of not more than five thousand dollars.  This law would take effect sixty days after its enactment provided, however, that the police department may take any actions necessary prior to such effective date for the implementation of this local law including, but not limited to, the adoption of any necessary rules.

 
 
 
 
 

Proposed Int. No. 383-A
 
By Council Members Yassky, Gerson and Koppell
 
..Title

A Local Law 

To amend the administrative code of the city of New York, in relation to the unauthorized operation of a recording device in a place of public performance. 
..Body

 
Be it enacted by the Council as follows:
 
Section 1.  Title 10 of the administrative code of the city of New York is amended by adding a new chapter 7, to read as follows: 
CHAPTER 7

Unauthorized recording in a place of public performance

§10-701  Definitions.  Whenever used in this chapter, the following terms shall have the following meanings:

a.  “Recording device” means a photographic or video camera, or any audio and/or visual recording function of any device used for recording or transmitting sound, picture, or both, of a live performance or motion picture.

b.  “Place of public performance” means (1) a theater that is used primarily for the exhibition of motion pictures or (2) any venue that is used for the exhibition of motion pictures or used for live theatrical or musical performances at which the operator posts a sign that meets the requirements of section 10-705 of this article.

c.  “Unauthorized operation” means operation conducted without written authority or permission from the owner, operator, manager or other person having control of a place of public performance.

§10-702  Unauthorized operation of a recording device in a place of public performance prohibited.  No person may engage in or cause or permit another to engage in the unauthorized operation of a recording device in a place of public performance. 
§10-703  Penalties.  Any person who violates the provisions of this chapter shall be guilty of a misdemeanor which, upon a first conviction, shall be punishable by a term of imprisonment not to exceed six months, by a fine of not less than one thousand dollars nor more than five thousand dollars, or both such fine and imprisonment, and be subject to a civil penalty not to exceed five thousand dollars.  Any person who violates the provisions of this chapter shall be guilty of a misdemeanor which, upon a second and any subsequent conviction occurring within one year of a first conviction, shall be punishable by a term of imprisonment not to exceed one year, by a fine of not less than five thousand dollars nor more than ten thousand dollars, or both such fine and imprisonment, and be subject to a civil penalty not to exceed ten thousand dollars.  Such penalty shall be in addition to any other penalties or sanctions that may be imposed, and such penalties shall not limit or preclude any cause of action available to any person or entity injured or aggrieved by such action.  

§10-704  Exception.  This section shall not be interpreted to impair or restrict any law enforcement personnel or employees of governmental agencies or other entities, public or private, who, in the course of their employment, attempt to capture any visual image, sound recording, or other physical impression: (i) of a person engaging in criminal or otherwise illegal activity; or (ii) while conducting an investigation, surveillance, or monitoring of any person to obtain evidence of suspected illegal activity, including the suspected violation of any administrative rule or regulation, a suspected fraudulent insurance claim, or any other suspected fraudulent conduct or activity involving a violation of law or pattern of business practices adversely affecting public health or safety.  

§10-705  Signage.  The operator of a venue as defined by paragraph (2) of subdivision b of §10-701 of this subchapter may prominently display at the entrance to such venue, a sign stating in conspicuous letters that are at least three-fourths of an inch high that the unauthorized operation of a recording device at such place of public performance is prohibited by law and is punishable by criminal and civil penalties. 

§10-706  Rule-making authority.  The police department may promulgate rules as necessary to carry out the provisions of this chapter. 

§2.  This local law shall take effect sixty days after its enactment provided, however, that the police department may take any actions necessary prior to such effective date for the implementation of this local law including, but not limited to, the adoption of any necessary rules.
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