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PROPOSED INT. NO. 650-A:
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TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to biological, chemical and radiological detectors.

ADMINISTRATIVE CODE:          Amends title 10 by adding a new chapter 8. 
I.  
INTRODUCTION

The Committee on Public Safety, chaired by Council Member Peter F. Vallone Jr., will hold a hearing on April 29, 2008 on Proposed Int. No. 650-A, which establishes requirements for the possession or deployment of biological, chemical and radiological detectors.  The Committee held a hearing on a previous version of this bill on January 8, 2008.  This legislation addresses an emerging public safety concern relating to the development of new capabilities to detect biological, chemical and radiological threats.  The deployment of devices with such capabilities may assist in the City’s counterterrorism efforts, but also presents emergency response challenges.  Representatives from the New York City Police Department (“NYPD” or “Department”), the New York Committee for Occupational Safety and Health and other interested parties are expected to testify.

II.
BACKGROUND AND INTENT

The Committee is committed to exploring the means by which the danger presented by terrorist threats is being addressed at all levels of government, and particularly by the NYPD.  The Committee is also committed to exploring the role of the private sector in this effort, for example, the part that private security can play in detection and prevention.
  However, the emergence and commercialization of new and highly sophisticated technology developed for the purpose of detecting weapons of mass destruction brings with it the possibility that the private sector will acquire detection capabilities that were previously used only by properly trained military and law enforcement officials.


The attacks on September 11, 2001, demonstrated that terrorist groups pose a serious and continuing threat to the nation and New York City.  Terrorist groups are continually seeking new methods of attack, including the use of chemical, biological, radiological, and nuclear (“CBRN”) weapons.  Law enforcement and emergency response officials must act to meet the challenge of deterring and mitigating potential CBRN attacks.  Heightened awareness of the nation’s vulnerability to CBRN weapons spurred both government agencies and private entities to create new and more reliable means by which early detection of a threat can be accomplished, avoiding loss of life and enabling emergency responders to target their actions appropriately.  A clearly stated intention of the Department of Homeland Security (“DHS”) is “harnessing the nation’s scientific knowledge to promote the mission of homeland security,”
 and several federal agencies, including DHS, the Department of Defense (“DoD”), and national laboratories, seek to develop better, more reliable and more practical means to detect WMD threats.
  DHS and DoD contain agencies specifically devoted to funding such research: the Homeland Security Advanced Research Projects Agency and the Defense Advanced Research Projects Agency.


In response to both the availability of federal funding and the perceived creation of a new market, products meant to detect biological, chemical or radiological threats are being developed and may be made available not only to government consumers but also to the private sector.  There are currently no guidelines, however, regulating the private acquisition of biological, chemical or radiological detectors.  There are also no statutory provisions mandating notification to law enforcement authorities if a detector sounds an alarm indicating a potential threat.  As there are many different biological and chemical agents that may be used for criminal or terrorist purposes, and a wide variety of techniques being used to detect them,
 there are potentially catastrophic and costly results if a detector is unreliable.  

III. PROPOSED INT. NO. 650-A

Section one of the bill explains its legislative intent, which finds that the possession and deployment of biological, chemical and radiological detectors should be regulated by the issuance of permits and the promulgation of standards for these detectors and for their use, and that alarms triggered by these detectors should be reported according to prescribed procedures. 

Section two would amend Title 10 of the New York City’s Administrative Code by adding a new Chapter 8, “Biological, Chemical and Radiological Detectors.” 

Section 10-801 would set out the definitions for alarm, biological agent, biological detector, chemical agent, chemical detector, commissioner, deploy, permit, radioactive substance and radiological detector.   

Section 10-802 would establish that, subject to certain exceptions specified in section 10-809, it would be unlawful for any person to possess or deploy a biological, chemical and radiological detector unless they hold a valid permit.  This section would also establish various exclusions from the bill for specified city agencies, as well as for hospitals utilizing detectors owned by the New York City Department of Health and Hygiene under certain circumstances, and detectors being soled in or transported through the city. 
Section 10-803 would establish the permit application criteria processes and procedures. 

Section 10-804 would establish the permit term of five years.
Section 10-805 would establish the notification requirements for applicants who have had material changes to the information supplied in their application as well as notification requirements if detectors sound an alarm, regardless of whether those detectors are permitted.
Section 10-806 would establish the Police Commissioner’s authority to coordinate local, state, regional, federal or foreign government agencies or authorities who possess or deploy covered detectors in the City.

Section 10-807 would establish the Commissioner’s authority to promulgate rules as he or she deems necessary to implement the provisions of the bill.  The rules may include: (1) minimum technical standards and capabilities of the detectors; (2) requirements for transmitting an alarm; (3) thresholds of biological or chemical agents or radioactive substances that require notification of the police; (4) requirements relating to installation and maintenance; (5) the means by which the police are notified of an alarm; (6) emergency response protocols; (7) requirements for the character and fitness of applicants; (8) requirements to report material changes of the applicant; (9) circumstances under which the Commissioner may direct surrender or discontinuance of deployment of detectors; (10) the grounds for refusal to issue, revocation or suspension of a permit; and, (11) provisions relating to the ability of applicants and permit holders to consult with the police regarding whether a permit is required.
Section 10-808 would establish that those who violate the provisions of the bill shall be guilty of a misdemeanor punishable by a fine of not more than one thousand dollars and imprisonment of not more than twenty days, or both.  This section would also establish an affirmative defense and indicate when a Commissioner may suspend or revoke a permit.
Section 10-809 would delineate certain classes or types of biological, chemical and radiological detectors that would not be subject to the bill.
Section three would make the bill effective immediately upon enactment.

IV. MAJOR AMENDMENTS TO PROPOSED INT. NO. 650-A SINCE JANUARY 8, 2008
Following a series of meetings with stakeholders and advocates, certain amendments were made to Proposed Int. 650-A.  The legislative purposes section of the bill was modified to clarify the bill’s intent to regulate those chemical, biological, and radiation detectors being used to provide an early warning of a possible biological, chemical or radiological attack.

Subdivision (a) of section 10-802 was amended to exclude the provision specifying that the Commissioner may exclude by rule any class or type of detector that would not require a permit reflecting the fact that those exclusions are now enumerated in section 10-809. 
Paragraph (1) of subdivision (b) of section 10-802 was amended to exclude biological, chemical and radiological detectors possessed or deployed by the Department of Environmental Protection (“DEP”) from being subject to the bill.

Paragraph (2) of subdivision (b) of section 10-802 was amended to exclude radiological detectors owned by the Department of Health and Mental Hygiene (“DOHMH”) that are possessed or deployed by a hospital or other health care facility, provided that such detectors are possessed and deployed subject to a protocol established by DOHMH.

Subdivision (a) of section 10-803 was amended to add a requirement that when applying for a permit the applicant must indicate the location of installation of the detector (or, if such detector is portable, a description of the types of locations in which it will be deployed). 
Subdivision (f) of section 10-803 was added and indicates that the Commissioner shall render a determination on a permit application within sixty days of receipt of a completed application unless the Commissioner previously approved a permit for the same type of detector, in which case he or she must render their decision within thirty days of receipt of a completed application.  Subdivision (f) also dictates that the application will be deemed approved if the Commissioner fails to render a determination on an application within the prescribed time-frame.

Subdivision (b) was added to section 10-805 and clarifies that if a person deploys a detector for which a permit is required, the person must notify the Department of an alarm, irrespective of whether or not the person has a permit.  
Paragraph (5) of subdivision (b) of section 10-807 was amended to specify that if the Commissioner promulgates a rule relating to the means by which the Department will be notified in the event of an alarm, that the rule may also include whether such notification shall be immediate or shall follow preliminary investigation by the person deploying the detector.      

Paragraph (11) was added to subdivision (b) of section 10-807, and authorizes the Commissioner to promulgate a rule relating to the ability of applicants and permit holders to consult with the Department regarding whether a permit is required for the possession or deployment of a biological, chemical or radiological detector.  
Subdivision (a) of section 10-808 was amended and establishes the penalty for violating the provisions of the bill as up to 20 days in jail and/or a fine on not more than $1,000.  Previously, the penalty was an unclassified misdemeanor which allowed for a jail sentence of between 15 days and 1 year and a possible fine to be imposed by the court. 
A new subdivision (b) was added to section 10-808 in order to clarify that enforcement of the bill shall be via an appearance ticket pursuant to criminal procedure law rather than by arrest without a warrant and the previous subdivision (b) was relettered as subdivision (d). Subdivision (c) of section 10-808 was added to create an affirmative defense that the defendant is an agent of a corporation acting within the scope of his or her employment. 
Section 10-809 was added  and specifies that certain classes or types of biological, chemical or radiological detectors, including the following, are not subject to the bill: (1) smoke alarms; (2) carbon monoxide detectors; (3) radon detectors; (4) hand-held chemical detectors, radiological detectors, personal dosimeters or Geiger counters designed and intended for use by individuals; (5) detectors which are not possessed or deployed as an early warning device with a purpose of detecting a possible biological, chemical or radiological weapons attack, including but not limited to the following classes or types of such detectors: (i) biological, chemical and radiological detectors possessed or deployed by an accredited academic or instructional institution in an academic setting, whether in a laboratory, classroom or in the field, by instructors or students, for the purpose of academic instruction or research; (ii) radiological detectors possessed or deployed by hospitals or other health care facilities, except for fixed portal radiation detectors; (iii) biological, chemical and radiological detectors possessed or deployed by utility companies or in an industrial setting for the purpose of monitoring internal air quality or leakage of hazardous materials; and (iv) biological, chemical and radiological detectors possessed or deployed by certified industrial hygienists, labor unions and other individuals or entities responsible for or engaging in testing or monitoring of workplace or environmental safety, including such testing or monitoring in the aftermath of a possible biological, chemical or radiological accident or attack. 
� New York City Council Public Safety Committee, “Oversight -- Private Security and Private Security Guards in the Age of Terrorism,” October 26, 2004.


� Under Secretary Dr. Charles McQueary, Remarks to the National Defense Industry Association, September 16, 2003.


� Id.; Kozaryn, Linda D., “Defending Against Invisible Killers – Biological Agents,” U.S. Department of Defense, American Forces Press Service, March 10, 1999; Lawrence Livermore National Laboratory, Key Challenges in Homeland Security, 2007.


� National Institute of Justice, Law Enforcement and Corrections Standards and Testing Program, An Introduction to Biological Agent Detection Equipment for Emergency First Responders, NIJ Guide 101-00, December, 2001; National Institute of Justice, Law Enforcement and Corrections Standards and Testing Program, Guide for the Selection of Chemical Agent and Toxic Industrial Material Detection Equipment for Emergency First Responders, NIJ Guide 100-00, June, 2000.





PAGE  
8

