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          1  SUBCOMMITTEE ON ZONING AND FRANCHISES

          2                 CHAIRPERSON AVELLA:  I'd like to call

          3  this meeting of the Subcommittee on Zoning and

          4  Franchises to order.

          5                 Joining me this morning are members

          6  of the Committee, Council Members Al Vann, Christine

          7  Quinn, Mike McMahon, Melinda Katz.  We're also

          8  joined by Council Member John Liu.

          9                 We have two items on the agenda.

         10  First is one of our favorite actions, another

         11  rezoning to prevent overdevelopment and then we will

         12  have the second hearing on the blackout of the Mets

         13  game with Time Warner and Cablevision.

         14                 So with that I'd like to proceed to

         15  the first item on the agenda, Land Use Number 402

         16  C050195ZMQ.  Application submitted by the Department

         17  of City Planning for an amendment of the zoning map,

         18  commonly referred to as the Kissena Park Rezoning

         19  and I'll call on John Young from the Department of

         20  City Planning to give the presentation.

         21                 MR. YOUNG: Good morning, Chair

         22  Avella, Land Use Chair Katz, Council members, ladies

         23  and gentlemen.  My name is John Young and I'm the

         24  Borough Director for the Queens office for the

         25  Department of City Planning.  I'm very pleased to be
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          2  here this morning with Jonathan LaChance to present

          3  to you our rezoning proposal for nearly 40 blocks of

          4  the Kissena Park neighborhood. This rezoning is one

          5  of the Department's critical, lower density rezoning

          6  initiative in Queens and it aims to maintain the

          7  prevailing one and two family character of the

          8  neighborhood and ensure that new residential

          9  development reinforces the detached housing pattern

         10  that is a predominant quality of the area's existing

         11  housing mix.

         12                 The Department's proposed zoning

         13  changes are the first updates to the area's zoning

         14  designations since 1961 when the current zoning was

         15  implemented for Kissena Park.  This residential

         16  community, developed primarily in the 1920s and 30s

         17  as an enclave distinct from downtown Flushing, which

         18  is located approximately five blocks to the

         19  northwest.  It's namesake Kissena Park adjoins the

         20  southern end of the neighborhood.  So downtown

         21  Flushing is to the northwest, Kissena Park to the

         22  south and the boundaries of the rezoning area is,

         23  are 45th Avenue to the north, 156th Street and

         24  Parsons Boulevard to the east, Kissena Park and Rose

         25  Avenue to the south, Kissena Boulevard and Colden
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          2  Street to the west.

          3                 Currently, the area contains a single

          4  residential zone, R3- 2.  But this district allows a

          5  wide variety of housing developments and as you can

          6  see from the land use map, most of the area is

          7  residentially developed.  The yellow indicates one

          8  and two family developments and then the next single

          9  most land use in the area are community facilities

         10  which shown in the lavender color.

         11                 Recent development trends have

         12  increasingly featured out of character changes with

         13  single family detached houses being replaced by

         14  semi- detached buildings or rowhouses.  So on the

         15  left hand side we have the typical development

         16  pattern of detached developments and on the right

         17  hand side, we have the increasingly common

         18  occurrence of the attached buildings being developed

         19  where one or two more detached houses once stood.

         20                 The proposed zoning changes would

         21  replace the existing R3- 2 zoning district with

         22  three zones R2, R3A and R3X.  In order to reinforce

         23  the prevailing one or two family detached buildings,

         24  typically found in the area and prevent out of

         25  character developments.  The R3A and R3X zones are
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          2  contextual designations that would replace a

          3  majority of the areas current R3- 2 zoning. These

          4  districts retain the same requirements for overall

          5  building floor area and building height as the R3- 2

          6  zone but they would require new buildings to be only

          7  detached structures and occupancy would be limited

          8  to no more than two households per structure.

          9                 The R3A zone would be located in the

         10  center of the rezoning area generally bounded by a

         11  line 100 feet south of 45th Avenue, Burling Street

         12  and Parsons Boulevard, Negundo Avenue and Union

         13  Street.  So this portion of the rezoning area

         14  encompasses approximately 16 blocks and the lots in

         15  this area generally match all of the requirements of

         16  the R3A, most significantly the minimum lot

         17  requirement of 25 feet in width.

         18                 The R3X district is proposed for two

         19  areas just to the northeast and southwest of the R3A

         20  district where building lots are generally wider and

         21  more closely match the 35 foot minimum required lot

         22  width in the R3X zone.  These areas include eight

         23  blocks bounded by 45th Avenue, 156th Street, 46th

         24  Avenue and Parsons Boulevard.  I'm sorry and Burling

         25  Street actually comes over, as well as nine blocks
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          2  bounded by Mulberry and Negundo Avenues, Robinson

          3  Street, Quince Avenue, Parsons Boulevard, Rose

          4  Avenue, Kissena Boulevard and Colden Street.

          5                 These two new zoning districts will

          6  more closely match the one and two family detached

          7  housing that characterizes these portions of the

          8  neighborhood.  An R2 district is proposed for

          9  approximately six blocks in the southern portion of

         10  the area generally bounded by Oak and Negundo

         11  Avenues, Parsons Boulevard, Quince Avenue and

         12  Robinson Street.  The zoning district will extend an

         13  existing R2 district located to the east of Parsons

         14  Boulevard and it will more closely reflect single

         15  family detached housing patterns that predominate in

         16  this section of the Kissena Park community.

         17                 Together with the other contextual

         18  zoning districts, these changes will ensure that

         19  future development will be consistent with the

         20  area's traditional development patterns.  It has

         21  been very rewarding to have worked with very

         22  dedicated members of the Kissena Park Civic

         23  Association and their urban planning consultant Paul

         24  Graziano in crafting and refining the rezoning

         25  proposal and we are very grateful to have had the
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          2  support of Council Member John Liu in this effort.

          3                 The proposal has received

          4  recommendations of approval from Community Board

          5  Seven and Queens Borough President Helen Marshall.

          6  We hope that you too will support this well

          7  considered rezoning initiative to ensure that the

          8  distinctive character of this portion of the Kissena

          9  Park neighborhood will be preserved.  Thank you very

         10  much.

         11                 CHAIRPERSON AVELLA: Thank you, John.

         12  I know this has been a long awaited rezoning action

         13  by the Kissena Park Civic Association and now we

         14  have a number of members of the community here to

         15  speak.  I'd like to call on Council Member John Liu

         16  if he has a couple of comments first and then

         17  questions from Committee members.

         18                 COUNCIL MEMBER LIU: Thank you, Mr.

         19  Chairman, for indulging me.  I do need to step next

         20  door for a Transportation Committee with the MTA but

         21  I did want to join this hearing at least briefly to

         22  commend the work of your Subcommittee and the work

         23  of the Kissena Park Civic Association, in

         24  particular, Joe Amoroso and Beverly McDermott for

         25  their, shall we say, years and years and years of
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          2  hard work on this issue.

          3                 The Department of City Planning,

          4  particularly in Queens, lead by John Young and his

          5  team have really moved very quickly, in a short

          6  amount of time on this rezoning and I'm proud to say

          7  that this is a rezoning that is rezoning only in the

          8  direction of less density and that is something that

          9  the, we certainly have insisted upon. There is no

         10  upzoning to balance any down zoning.  It is purely

         11  heading in the direction of less density.  This is a

         12  proposal that I wholly support and I ask the

         13  Subcommittee to pass this expediently.  Thank you,

         14  Mr. Chairman.

         15                 CHAIRPERSON AVELLA: Any questions

         16  from Committee members?

         17                 COUNCIL MEMBER LIU: Thank you.

         18                 CHAIRPERSON AVELLA: Thank you, John.

         19  With that I'd like to call on the members of the

         20  Kissena Park Civic that area here.  Joe Amoroso,

         21  Sally Kahn, Beverly Mc Dermott and Edmond Tondu.

         22  Everybody at once.  Come on.

         23                 MR. AMOROSO: My name is Joe Amoroso.

         24  I'm Zoning Chairman of the Kissena Park Civic

         25  Association.  As I speak here today, there remains
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          2  of a beautiful old house that once stood on the

          3  corner of Poplar Avenue and Parsons Boulevard is

          4  being carted away as rubble.  Because this house,

          5  set on a 70 by 100 corner lot, it was a target for

          6  developers who are now planning to build two two

          7  family semi- detached houses.  The builder told us

          8  that he intends to have a foundation in by the end

          9  of the week.

         10                 This section of the Kissena Park area

         11  is predominantly single family homes that was

         12  incorrectly zoned R3- 2 since December 15th, 1961.

         13  Under the new zoning, it will become R2.  There are

         14  three active building sites in our area where the

         15  builders appear to be trying to complete the

         16  foundations by early next week.  It seems like this

         17  race is more famous than the Kentucky Derby.

         18                 I have personally wanted to get this

         19  40 block, R3- 2 area zoned since the 1980s but

         20  lacked the expertise to make it happen.  The pieces

         21  of the puzzle began to fall into place about five

         22  years ago when I met Paul Graziano.  Paul is a

         23  professional planner who is eager to help us in our

         24  desperation to rezone the Kissena Park area before

         25  it was destroyed.  Paul prepared a comprehensive

                                                            11

          1  SUBCOMMITTEE ON ZONING AND FRANCHISES

          2  zoning plan that was eventually submitted to City

          3  Planning.

          4                 The second part of the puzzle was the

          5  coming of the new Department of City Planning Chair,

          6  Amanda Burden, whose keen vision saw the need to

          7  preserve the residential neighborhoods of our City.

          8  Under her leadership, Queens Director John Young

          9  worked with us, Councilman Tony Avella and

         10  Councilman John Liu to execute Paul's contextual

         11  zoning plan.

         12                 Finally, we have a new and

         13  progressive thinking City Council with a very

         14  dedicated and hard working Zoning Chairman in

         15  Councilman Tony Avella who is determined to help fix

         16  the many problems caused by years of bad zoning.  I

         17  ask the Council to show it's full support for the

         18  rezoning of the Kissena Park area, as unanimously

         19  approved by Community Board Seven, Queens Borough

         20  President Helen Marshall and the City Planning

         21  Commission.  Thank you very much.

         22                 MS. MC DERMOTT: Good morning.  I'm

         23  Beverly Mc Dermott, Vice President of the Kissena

         24  Park Civic Association. With Mr. Avella's

         25  permission, I'm going to read two things.  One is my
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          2  statement but also I have a statement prepared by

          3  Paul Graziano.

          4                 During the past decade, Central

          5  Flushing has been hit with out of context new

          6  development that has threatened the integrity of the

          7  community as a whole.  One might say the

          8  predominantly one and two family detached

          9  neighborhoods have been under assault due to their

         10  R3- 2 zoning designations that cover the vast

         11  majority of the area south of Sanford Avenue.  In

         12  1999, those neighborhoods asked for my assistance in

         13  helping them to contexturally rezone their areas.

         14                 As the consultant for the Kissena

         15  Park Holly Waldheim and Utopia Improvement

         16  Associations, I spent several years preparing an

         17  application for submission to the City Planning

         18  Commission.  The initial phase would cover the

         19  adjacent areas of the Kissena Park, Waldheim and

         20  Holly neighborhoods while the second would later

         21  rezone, oh dear, the Utopia improvement neighborhood

         22  to the east.  When the initial application for

         23  Central Flushing was nearing completion in 2002, the

         24  Department of City Planning told me that they were

         25  concerned that the area was too big to go through in
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          2  one application and advised it should be split in

          3  two using 45th Avenue as the dividing line.

          4                 This was before the recent --

          5  rezonings like Bayside that have characterized

          6  policy at the DCP office as of late. However, I was

          7  assured when the application was put in for these

          8  Kissena Park area, they would begin working with me

          9  on the second application.  With the help of the

         10  members of the Kissena Park and Holly Civic

         11  Associations, particularly Joe Amoroso and Bob

         12  Tucker, the draft application for the Kissena Park

         13  area was submitted to the DCP in March 2004.

         14  Several months later, I was told that in order for

         15  the plan to go through quickly, the DCP would have

         16  to, in quotes, take over the application.

         17                 Although we had our concerns about

         18  keeping the rezoning plan as it was, we were assured

         19  that no major changes would take place to the

         20  application.  There were some changes including

         21  removal of many proposed R2 areas but they were all

         22  reasonable and agreed upon with the exception of

         23  three blocks right around St. Mary's Church and

         24  School at Parsons and 45th, 46th Avenue.  When the

         25  plan was certified a few months ago, the case PCA
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          2  was surprised and concerned about those three blocks

          3  being left out of the plan.

          4                 I wholeheartedly support the proposed

          5  rezoning of the Kissena Park area as it is being

          6  submitted with the understanding that the areas

          7  currently and soon to be zoned R2 will be considered

          8  in the near future for the new R2A zone.  I would

          9  also ask that the Department of City Planning please

         10  help to expedite the process of contextural rezoning

         11  for the remaining part of the Holly Civic

         12  Association and the Waldheim Neighborhood

         13  Association as well as the three blocks left out of

         14  the Kissena Park rezoning.

         15                 With the upcoming East Flushing,

         16  Queensborough Hill, and North Flushing rezonings not

         17  far behind, it is critical that those remaining 46

         18  blocks be rezoned at the same time because as one

         19  area is rezoned, the pressure to develop in nearby

         20  areas increases exponentially.

         21                 I would like to read something that I

         22  prepared. When I prepared this, I used, I went back

         23  through a booklet that was printed in 1917.  This is

         24  an image of what the concept of Flushing was at a

         25  time when they were embracing the modern railroad
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          2  coming into Flushing and looking forward to all the

          3  people who would be coming in to what was once a

          4  farmland.  It really wasn't even a suburb of any

          5  great straits at that time.

          6                 I offer to you, and this is an

          7  excerpt from the first page, it's called Flushing

          8  and Vicinity 1917 by Ellis Parker Butler.

          9   "Flushing, more than most towns around New York,

         10  has character.  It is a complete town within itself.

         11    A town with a history and an inheritance of

         12  memories and meanings not a mere collection of

         13  houses.  Flushing is no mushroom, no real estate

         14  developers suburb.  It has always been a town with

         15  character, with ancient houses and still more

         16  ancient trees.  Some trees growing before Columbus

         17  was born."

         18                 Now this was the dream of early real

         19  estate developers who were community minded and

         20  respectful of all that Flushing had to offer and

         21  there was nothing wrong with that dream. Their dream

         22  has become our nightmare by the onslaught of speedy,

         23  greedy developers who have foisted upon us

         24  overcrowded conditions that have severely overtaxed

         25  our City services, corrupted the quality of life,
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          2  disregarded our history and love for the beautiful

          3  old homes, created havoc with the integrity of our

          4  communities and eradicated our cherished dream

          5  spaces.  I would implore you to vote on this in a

          6  positive manner.  We need your support.  Thank you.

          7                 MS. KAHN: Good morning.  My name is

          8  Sally Kahn.  I'm the Secretary of the Kissena Park

          9  Civic Association and the President of the

         10  Democratic Club of Flushing.  According to the New

         11  York State Association of Realtors, the median

         12  resale value of single family homes in Queens

         13  between 2002 and 2004 rose by 36.6 percent.  We are

         14  needlessly inflating prices by selling, ripping

         15  down, building up, out and over when the original,

         16  single house with it's garden and shrubs can and has

         17  comfortably housed a family.

         18                 Let's repair, rehabilitate and retain

         19  our neighborhoods for families.  I live on 149th

         20  Street between 45th Avenue and Hawthorne and

         21  strongly support the change from 3- 2 to 3X in my

         22  area as do most of my fellow homeowners as well as

         23  many of the community residents in the greater

         24  Flushing area.  This modest proposal will preserve,

         25  for me and my neighbors, the characteristics that
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          2  attracted us to this area of Flushing.  We prize our

          3  yards and our Queens homes.  We respect all of our

          4  neighbors but we would like to stop the destruction

          5  of one family units and the creation of crowded

          6  attached two family units in our area.

          7                 Even most of the residents that I

          8  know from my Democratic club who live in apartment

          9  houses in the area of Main Street and Kissena

         10  Boulevard would like to see our housing around the

         11  park maintained because it enhances the whole

         12  Flushing area. Thank you to Joe Amoroso and Paul

         13  Graziano and the Planning Commission for long hours

         14  and many, many months of work and for the support of

         15  our Councilman John Liu and, of course, Tony Avella.

         16  Thank you.

         17                 MR. TONDU: Good morning. I'm Edmond

         18  Tondu.  I reside at 5021 Parsons Boulevard in

         19  Flushing.  Committee members, thank you for your

         20  time.  Ladies and gentlemen, the zoning change to

         21  protect our neighborhoods from the destruction by

         22  rapacious real estate developers is as defining a

         23  hot button political issue to Flushing and perhaps

         24  to most of Queens as homeowners as the Lindsay

         25  snowstorm was.  I commend the effective efforts of
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          2  your Subcommittee and the able and inspired

          3  leadership of Councilman Tony Avella to address this

          4  urgent issue.

          5                 If the current devastation is allowed

          6  to continue, it is likely to create in Queens an

          7  enraged proactive block of single issue voters.  May

          8  I remind you that in Queens, it is the long term

          9  residents who vote and who are the foot soldiers in

         10  our political campaigns.  Thank you.

         11                 CHAIRPERSON AVELLA: Thank you and I

         12  want to congratulate you on all the work that you've

         13  done getting it to this point.  I know it's been a

         14  tough struggle but we're finally at the end of the

         15  road.  Any questions from Committee members?  Thank

         16  you.  With that, we'll move to take the vote on this

         17  item.  Chair recommends approval.

         18                 COUNCIL CLERK: Chair Avella.

         19                 CHAIRPERSON AVELLA: Aye.

         20                 COUNCIL CLERK: Council Member Quinn.

         21                 COUNCIL MEMBER QUINN: Aye.

         22                 COUNCIL CLERK: Council Member Katz.

         23                 COUNCIL MEMBER KATZ: Aye.

         24                 COUNCIL CLERK: Council Member

         25  McMahon.
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          2                 COUNCIL MEMBER MCMAHON: Aye.

          3                 COUNCIL CLERK: Council Member Vann.

          4                 COUNCIL MEMBER VANN: Aye.

          5                 COUNCIL CLERK: The vote stands at six

          6  in the affirmative, none in the negative and no

          7  abstentions and referred to the full Land Use

          8  Committee and excuse me, that's five in the

          9  affirmative, no abstentions and nothing, no

         10  negative.

         11                 CHAIRPERSON AVELLA: Thank you.  Now

         12  we will move on to the next item on the agenda.

         13  It's an oversight hearing on the blacking out of Met

         14  games and we have once again invited Time Warner and

         15  Cablevision to be here.

         16                 This is the second oversight hearing

         17  regarding the impasse between Cablevision and Time

         18  Warner Cable concerning access to programming of MSG

         19  network and FOX Sports New York.  This dispute

         20  continues to affect over 2.4 million Time Warner

         21  customers who are unable to view any of the

         22  programming provided by MSG and FSNY which consists

         23  primarily of Met broadcasts not covered by Fox

         24  Channel Five, WPIX Channel 11 or ESPN.

         25                 The statistics revealing the number
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          2  of Met games to be missed by Time Warner customers

          3  are overwhelming.   Out of 162 games in the season,

          4  Time Warner customers will only be able to view

          5  approximately 60 games meaning more than 60 percent

          6  of the games will not be available to them on TV.

          7  Out of these 162 games, the week night, Monday

          8  through Friday games, totalled approximately 110

          9  games and Time Warner customers will only be able to

         10  view 15 out of those 110 week night games.  This is

         11  less than 15 percent of the games being televised.

         12                 The United States Congress has been

         13  holding hearings on the issue of competition in

         14  cable tv since deregulation of the industry in 1996.

         15  While deregulation has had many positive effects in

         16  terms of the services in programming available to

         17  the American public, many negative effects have also

         18  arisen.  One of the primary issues that has come up

         19  is access to local sports programming. This is

         20  apparently a result of what is being referred to as

         21   "vertically integrated systems" by which television

         22  cable companies are not only providing the cable

         23  franchise services, they are also the owners of many

         24  of the networks which display local sports teams and

         25  local news channels.
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          2                 These vertically integrated systems

          3  have resulted in virtual monopolies in communities

          4  by cable operators both in terms of the services

          5  available and the programming which is add on those

          6  systems.  This is especially true in markets like

          7  New York City where customers are left with access

          8  to only one cable service be it Time Warner or

          9  Cablevision.  While cable companies in other markets

         10  do face competition with each other, they are using

         11  their ownership of these local networks to deny

         12  access to programming to their competitors in an

         13  effort to raise prices and protect their own

         14  financial interests.

         15                 As of right now, there are virtually

         16  no FCC regulations affecting the denial of access to

         17  programming by cable operators in competition with

         18  one another.  I will be introducing a resolution in

         19  the City Council urging the United States Congress

         20  to take whatever steps are necessary to stop this

         21  unfair practice which deprives customers the right

         22  to view their local sports teams even if this means

         23  additional FCC regulations requiring cable operators

         24  who own these local stations to offer their

         25  programming at fair and reasonable prices to
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          2  competitors.

          3                 This legislative body and the City of

          4  New York can only impact this type of behavior in

          5  terms of the franchise agreements negotiated with

          6  cable franchise holders.  As of right now, both Time

          7  Warner and Cablevision franchise agreements are set

          8  to expire in 2008.  Under FCC rules, they are

          9  entitled to begin negotiating renewal of these ten

         10  year agreements in the fall of this year.  While

         11  renewal for these type of incumbent cable franchises

         12  are fairly automatic, they are not immune to review

         13  by the City Council in that renewal process.

         14                 As part of this renewal process, the

         15  Council can conduct a community needs assessment and

         16  a review of the conduct of the operator.  Should it

         17  be revealed in this process that the cable

         18  franchises' conduct is seriously deficient, that it

         19  would negatively impact the assessment by the City

         20  and potentially lead to more stringent requirements

         21  regarding program access, specifically tied to

         22  community needs being laid out in the new franchise

         23  authorizing resolution for the next ten year period.

         24

         25                 In addition, it is also within the
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          2  power of the Council to amend the franchise

          3  authorizing resolutions which govern the agreement

          4  negotiated between the City and the cable franchises

          5  in a an effort to address the types of problems

          6  which result in denial of access to programming as

          7  we are seeing right now between Cablevision and Time

          8  Warner.

          9                 It appears that the fundamental issue

         10  between Time Warner and Cablevision is negotiation

         11  of the continued rights fees for MSG and Fox Sports

         12  Network programming to be purchased by Time Warner.

         13  If I am correct in understanding the issues, MSG and

         14  FSNY would no longer have broadcasting rights on Met

         15  games after the 2005 season.  Therefore, it would

         16  seem logical to me that instead of arguing over

         17  future rights for MSG and FSNY, for a term extending

         18  beyond the 2005 season, both parties should agree to

         19  either negotiate, mediate or arbitrate an agreement

         20  solely on the basis of a term concluding in 2005,

         21  the period remaining when MSG and Time Warner will

         22  have the rights to NY Mets broadcasts.

         23                 It is disgraceful and a front to the

         24  citizens of this City that only two cable franchises

         25  available to New Yorkers continue to hold their
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          2  customers hostage when it comes to contractual

          3  disputes over access to local sports programming.

          4  As many of you know, I have attempted to bring this

          5  issue into the public view by having these oversight

          6  hearings and I will continue to do so until Time

          7  Warner and Cablevision settle their contractual

          8  dispute and bring the Mets back to Time Warner

          9  customers.

         10                 Last time around, I actually flipped

         11  a coin and we will do that again, however, we do

         12  have a little statement that I could read into the

         13  record from the Mets.  You'll have to excuse me, I'm

         14  trying to get over a cold for the past month and a

         15  half and this is a statement from the New York Mets

         16  regarding Cablevision, Time Warner dispute.

         17                  "We are upset as anyone that our

         18  fans may not be able to watch the Mets, the new

         19  Mets, on Time Warner Cable.  With the excitement and

         20  enthusiasm for our team at it's highest level in

         21  years, a black out would be extremely disappointing

         22  and frustrating for our fans.  Unfortunately, there

         23  is nothing we can do to cause an agreement to be

         24  reached between Cablevision and Time Warner Cable.

         25  We share Time Warner's hope that the channels will
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          2  be returned to this line up as soon as possible."

          3                 It's a rather short statement but I

          4  understand there is litigation with the New York

          5  Mets and, I believe, Cablevision that prevents them

          6  from being here today.  With that if I could have,

          7  does anybody have a coin?  Nobody has change.  Who

          8  gave me the quarter last time?  Now since there was

          9  also a dispute as how I called it last time, we will

         10  make this very clear.  I offered the coin toss to

         11  Time Warner last time.  I'll offer it to Cablevision

         12  this time.  You get to call it and then you get to

         13  determine whether that goes first or second since

         14  you win the toss, all right? So, you are calling?

         15                 MR. MC GRATH: Heads.

         16                 CHAIRPERSON AVELLA: And if you get

         17  heads that means you are going first or second?

         18  Okay, no, no no.  If you get heads, you get to go

         19  first.  Is that okay?

         20                 MR. MC GRATH: Fine.

         21                 CHAIRPERSON AVELLA: Heads which is

         22  good because it worked out fair.  Time Warner went

         23  first last.

         24                 MR. MC GRATH: No, we went first.

         25                 CHAIRPERSON AVELLA: Oh, you went
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          2  first last time.

          3                 MR. MC GRATH: Mr. Chairman, Kevin

          4  McGrath representing MSG Networks.  Mr. Chairman,

          5  members of the Committee, I'm pleased to be, to be

          6  here today to advise you that the parties are

          7  currently in discussion on the matter and that we

          8  will continue to be in discussion and thanks partly

          9  to your oversight hearings. We also wish to advise

         10  you that we would put these games on immediately if

         11  Time Warner would agree, as was stated by Michael

         12  Bear at the last hearing, if Time Warner would agree

         13  to binding arbitration.  We would not wait until the

         14  arbitration started as long as they agreed to it.

         15  We would put the games on immediately but I also

         16  wish to tell you that we're currently in

         17  negotiations and I'm sure that Time Warner will have

         18  something to say on this as well.  Thank you very

         19  much.

         20                 CHAIRPERSON AVELLA: If you could, you

         21  know, standby because after I allow them to speak --

         22                 MR. MCGRATH: Yes, I will.

         23                 CHAIRPERSON AVELLA: I have some

         24  questions.  Harriet, are you representing, Harriet

         25  Novet from Time Warner.  I'm sorry.

                                                            27

          1  SUBCOMMITTEE ON ZONING AND FRANCHISES

          2                 MS. NOVET: Good morning, Mr.

          3  Chairman.  My name is Harriet Novet.  I'm Vice

          4  President of Public Affairs for Time Warner Cable of

          5  New York City.  Our Division President Howard

          6  Zarfark, who appeared before this Committee on April

          7  18th, just two weeks ago, is unable to be here this

          8  morning and he has asked that I attend in his stead

          9  out of respect for the Subcommittee and it's work.

         10  As a result, I'm prepared to read a statement in

         11  response to Councilman Avella's request for a

         12  hearing about the contractual dispute between our

         13  company and Cablevision.  A dispute which has sadly

         14  resulted in the continued absence of the Mets on our

         15  channels.

         16                 When Mr. Zarfark spoke here on April

         17  18th, he outlined the background issues surrounding

         18  this contract dispute and they are worth restating

         19  for the record at this time simply because our

         20  position has not changed.  Time Warner Cable never

         21  wanted the channels off and did not remove the

         22  channels.  That was a negotiating tactic by

         23  Cablevision.  Our company would like nothing more

         24  than to have the networks returned to our viewers

         25  and we have offered to pay Cablevision the existing
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          2  rate while we negotiate a new contract.  We think

          3  it's the right thing to do for the fans.

          4                 Further, our company is willing to

          5  make any agreement retroactive when the dispute is

          6  resolved so Cablevision has nothing to risk.  In

          7  this way, both companies get a fair deal and the

          8  Mets fans get to see their games.  I'd like to

          9  emphasize something.  We stand together with Mets

         10  fans in this City.  We want the games back on and

         11  we're ready to put the games back on immediately

         12  without any precondition as soon as Cablevision

         13  returns the games to us.

         14                 Now at the April 18th hearing, the

         15  difference between binding arbitration and mediation

         16  was discussed.   If I may, I'd like to take a moment

         17  to summarize that important distinction because many

         18  people may see the concepts as interchangeable and

         19  they are not.

         20                 Binding arbitration requires that we

         21  turn over editorial responsibility for deciding what

         22  goes on what channels to an outside or third party.

         23  We don't believe that responsibility, which is

         24  really the role of a First Amendment speaker, should

         25  be arbitrarily transferred to an outside party
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          2  because a private negotiation has not yet proven

          3  successful.  Binding arbitration has proven to

          4  increase customers rates in the one instance where

          5  it has been used in cable television.  I'll

          6  illustrate what I mean by that.  Back just two years

          7  ago, Cablevision was thrust into binding arbitration

          8  with the YES Network after Cablevision kept the

          9  Yankees off their channels for 18 months.  When

         10  Cablevision lost the arbitration hearing, they

         11  turned around and immediately raised the rates of

         12  most customers by nearly a dollar every month.

         13                 Now that's $12 a year per household

         14  for one channel alone, per month.  So we're

         15  responsible for what is on our air and we're

         16  responsible for setting competitive prices in an

         17  ever changing and competitive market place.  Turning

         18  those twin responsibilities over to a third party

         19  does not make sense.  It opens our customers up to

         20  the possibility of higher rate prices across the

         21  boards for fans and non- fans alike.

         22                 Now, Cablevision perceives that

         23  binding arbitration may work in their favor and so

         24  they steadfastly cling to that notion.  Mr.

         25  Chairman, we have negotiated hundreds of contracts
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          2  and never gone to binding arbitration.  It was used

          3  only once with disastrous results for consumers and

          4  our customers should not be saddled with an

          5  additional increase in rates because of the decision

          6  of arbitrator.

          7                 I want to point out that we serve

          8  over one million customers in the New York City area

          9  and while I am a Mets fan, my son is a Mets fan, our

         10  Division President is a Mets fan and many New

         11  Yorkers are fans, not everyone is.  We must keep the

         12  interests of all our customers our first priority

         13  and we have many customers, not here in this chamber

         14  today, who are quite happy in getting the $2 rebate

         15  and do not miss MSG or FOX.  They are not willing to

         16  pay steep increases as a results of an arbitrators

         17  hearing.

         18                 Now our customers understand rate

         19  increases and they realize that business costs go up

         20  as do retail rates but by the same token, they

         21  expect us to pursue every opportunity to protect

         22  their interests especially in holding the line when

         23  it comes to unreasonable expenses like spiraling

         24  sports program fees.

         25                 Now in contrast to binding
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          2  arbitration, we have recommended mediation which is

          3  a more flexible process which allows for input from

          4  both parties until a fair agreement has been

          5  reached.  This method does not violate the trust our

          6  customers have placed in us to keep the costs as low

          7  as possible and nor does it tread on our

          8  responsibility to decide what content to run on what

          9  channels.  Mediation permits a complete and fair

         10  hearing for all of Cablevision's concerns.  In fact,

         11  this method is often used to kick start tough

         12  business negotiations when they've been tough and

         13  that is what this dispute is all about, a private

         14  business negotiation between two parties in a very

         15  competitive market place.

         16                 It's important to underscore that the

         17  fees Cablevision is asking for it's channels are

         18  unreasonable by virtue of one fact.  There is less

         19  and less to see on those networks than ever before

         20  yet they've demanded escalating prices for products

         21  with diminishing value.  Less is simply not more in

         22  this case but I want to share some good news and Mr.

         23  McGrath mentioned it earlier in his comments.  I

         24  want to share some good news with fans across the

         25  City.  Negotiations between our company and
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          2  Cablevision were reinvigorated several days ago and

          3  are currently taking place at the highest level at

          4  both companies.  Although at this point, the talks

          5  may be inconclusive, the dialog has been reopened

          6  which is a very important step.

          7                 I'd like to mention one significant

          8  point about those reinvigorated talks.  As you know,

          9  Cablevision has taken the position that it will not

         10  authorize us to carry the games unless we submit to

         11  binding arbitration claiming, as they did two weeks

         12  ago before this very Subcommittee, that this was the

         13  only way to resolve the dispute.  The recent

         14  discussions between the parties show that

         15  Cablevision was simply wrong and that the parties

         16  can negotiate towards an agreement in the good old

         17  fashioned way as we've done hundreds of times in the

         18  past.

         19                 In light of the ongoing discussion,

         20  we once again call on Cablevision, as do all the

         21  fans, to allow us to carry the games while these

         22  discussions continue.  We are ready to put the games

         23  back on within hours.  The only thing standing in

         24  our way is Cablevision.  But before I conclude, I

         25  want to give you another perspective of this issue.
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          2  More than one million Time Warner Cable customers

          3  are at stake here and naturally are uppermost in our

          4  mind.  The issue is multi- dimensional and cuts

          5  across every household and we listen very carefully

          6  to what our customers say and the facts are that

          7  this dispute has generated a mixed reaction among

          8  our customers.

          9                 Certainly there are many disappointed

         10  Mets fans and Knicks fans who missed the end of the

         11  season.  My son and I are two Met fans and as you

         12  might expect, our company has lost some customers

         13  who bought dishes so they can see their favorite

         14  team. Not to disparage anyone here but we've gained

         15  customers as well during this period.  Customers who

         16  may want high speed online or telephone service or

         17  digital cable service with movies on demand.       Now

         18  while Mets fans are understandably frustrated, we've

         19  also heard from individuals who don't mind saving $2

         20  each month or may only watch business news or music

         21  videos, for instance, and don't want rates hiked

         22  without regard to their pocketbooks and those

         23  viewers support us in holding the line at over the

         24  top prices and unreasonable rate increases.

         25                 Again, it never was and never will be
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          2  our intention to inconvenience or annoy our

          3  customers.  We're Mets fans too and we look forward

          4  to the day when the games will be available on our

          5  system again but most importantly, talks are

          6  underway which we sincerely hope will conclude this

          7  dispute in a fair and equitable manner to all Time

          8  Warner Cable customers.  Thank you, Chairman Avella

          9  and Committee for the opportunity to be heard.

         10                 CHAIRPERSON AVELLA: Thank you and I'm

         11  happy to hear from both parties that they are

         12  negotiating because certainly that wasn't going on

         13  at the first hearing.  I guess I'd like to call

         14  Cablevision MSG back for a comment and if you could

         15   -- do you both mind sitting at the same table?

         16                 MS. NOVET: No, not at all.

         17                 CHAIRPERSON AVELLA: Well, this is a

         18  first.  I guess the first question I have is, since

         19  negotiations are going on, why not allow Time Warner

         20  to run the games in the mean time?

         21                 MR. MC GRATH: The company has taken

         22  the position that we've been negotiating now for 14

         23  months and let me just say before I complete --

         24                 CHAIRPERSON AVELLA: Sure.

         25                 MR. MC GRATH: -- My answer to you is
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          2  that we never said that arbitration was the only way

          3  to resolve this but since we have been negotiating

          4  with Time Warner for 14 months prior to your

          5  hearing, we felt that something had to be done

          6  drastically to end this constant talk and after your

          7  hearing and after you asked that negotiations

          8  started and after the parties decided that they

          9  would do that, we, as Time Warner has indicated,

         10  have done that.  We feel that the only way to come

         11  to a conclusion on this is to only put the games

         12  back on when Time Warner agrees to arbitration or if

         13  not, both parties agree to a solution.

         14                 CHAIRPERSON AVELLA: It's sort of

         15  difficult for me now to ask some of the questions I

         16  was thinking about given the fact that there's

         17  ongoing negotiations and you may not want to

         18  comment.  But as part of my opening statement, the

         19  issue of the fact that are you negotiating for this

         20  one year?  I mean that would make sense at this

         21  point because I understand there's litigation

         22  pending because Cablevision MSG may not have the

         23  right to broadcast the Met games after this season

         24  so is that part of the negotiations?  Are you at

         25  liberty to say that at this point?
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          2                 MS. NOVET: We'd be perfectly happy to

          3  negotiate a one year arrangement.

          4                 MR. MC GRATH: Mr. Chair, I'm not able

          5  to discuss what is being negotiated but we are

          6  looking forward to putting these games back on.

          7  It's not that I don't want to answer.  There is

          8  litigation going on.

          9                 CHAIRPERSON AVELLA: I know.  I'm

         10  actually glad to hear that at least you guys are

         11  talking.  Thank you.  We actually have one Met fan

         12  who's been very active on this issue.  I'd like to

         13  call up Jay Kim.  While Jay is being seated, Council

         14  Member Eric Gioia has joined us and I'd like to call

         15  on him for the vote on the previous Kissena Park

         16  rezoning.

         17                 COUNCIL MEMBER GIOIA: I thought, Mr.

         18  Chair, you were going to say, "speaking of Met

         19  fans".  I vote yes on that.  Thank you.

         20                 COUNCIL CLERK: The vote stands at six

         21  in the affirmative, none in the negative and no

         22  abstentions and is referred to the full Committee.

         23                 MR. KIM: Thank you, members of the

         24  Committee, Chairman Avella.  My name is Jay Kim.

         25  I'm a Mets fan, a subscriber to Time Warner and

                                                            37

          1  SUBCOMMITTEE ON ZONING AND FRANCHISES

          2  therefore a casualty of this blackout.  I wanted to

          3  come here today for the main reason being I wanted

          4  to personally thank Councilman Avella for all his

          5  efforts.  It's an issue that subscribers, we just

          6  don't have another avenue.  We don't have any other

          7  way to have our voice be heard and we appreciate

          8  those who have taken the time to listen.

          9                 I also have a message for Cablevision

         10  and Time Warner regarding, I guess I would call it

         11  the propaganda that's been circulating through all

         12  forms of media and I guess that message, it's

         13  actually from a friend of mine who couldn't be here

         14  today.  He asked that the propaganda stop.  We don't

         15  want to see ads finger pointing.  We don't want to

         16  see every time I turn on the TV I see an ad for Time

         17  Warner trying to pin the blame on Cablevision.  I

         18  listen to WFAN.  I hear an ad from Cablevision

         19  saying how it's Time Warner's fault.

         20                 The public is not naive enough to

         21  believe that this is a one sided issue, that there's

         22  fault on only one side alone. We understand that

         23  there is, this is an issue where both sides have an

         24  interest, both sides could be more flexible than

         25  they have been. So we ask that you just put an end
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          2  to that.  It's discouraging.  We don't feel that

          3  there will be a resolution with that type of finger

          4  pointing going on.

          5                 Next, I'd like to mention, just

          6  briefly, the legislation that was proposed this week

          7  by Mike Gennaris and Marty Golden.  I hope that the

          8  Council and the Committee will put their support

          9  behind this legislation and see it through until the

         10  end. I'm encouraged because after Councilman Avella

         11  had started these efforts, it looks like other

         12  people are joining in and it's becoming more of a

         13  collective effort and I think only through that

         14  collective effort can anything be accomplished.

         15                 Addressing some of the things that

         16  were brought up today, I'd just like to say that I

         17  think Cablevision's position is extremely

         18  hypocritical considering the stance they took during

         19  the YES negotiations.  We understand that they, as

         20  the owner of the programming, now feel that binding

         21  arbitration is a viable option and perhaps it is but

         22  we fully understand and we remember when it wasn't

         23  last year and we suspect it won't be next year once,

         24  if and when the programming passes to Time Warner.

         25                 With respect to Time Warner's stance
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          2  on the binding arbitration, I think the idea that

          3  there would necessarily be a rate hike to the

          4  subscribers is not entirely --.  Ms. Novet has

          5  referenced the Cablevision YES binding arbitration

          6  but that situation is completely distinct from what

          7  we have here.  That was the addition of a new

          8  channel.  That was the addition of new programming.

          9  That was adding YES Network to the existing

         10  packages. It's understandable that with the addition

         11  of a new channel, there would be an accompanying

         12  rate hike.

         13                 In this case, this is arbitration

         14  over existing channels, over channels that are

         15  already being paid for and, as they've aptly pointed

         16  out, channels that look to have diminishing value.

         17  Putting the case adequately before an arbitrator,

         18  you might, this rate hike that they fear so much may

         19  not actually come into fruition.  It may be that the

         20  arbitrator looks at the situation and says "I see

         21  declining value.  I see networks that have lost the

         22  Yankee telecast, that will lose the Mets telecast

         23  and focus on two teams that haven't made the

         24  playoffs in a long time, one of them that isn't even

         25  playing their games."  So it's possible that this
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          2  rate hike may not actually come into fruition.

          3                 With respect to the non- Mets fans

          4  who have been happy about this $2 rebate,

          5  understandably so.  They're not Mets fans.  One way

          6  to get around this problem would be to stop the bulk

          7  packaging that would allow them to remove MSG and

          8  FOX Sports New York on their own that way they no

          9  longer have to pay for the programming that they

         10  don't want to see and that would also allow us Met

         11  fans to remove certain programming that we don't

         12  want to see.

         13                 Councilman Avella, this is the first

         14  time I've heard about your one year negotiation

         15  proposal.   I think it would be fantastic.  I think

         16  that would be the only thing that would be viable at

         17  this point.  Although I would like to express I

         18  don't think Cablevision will be on board simply

         19  because they know that next year the product will be

         20  worth considerably less so I'm not all that

         21  optimistic about that happening but I do applaud

         22  your efforts for that.

         23                 Finally, I'd just like to address,

         24  I've started an online petition urging Eliot Spitzer

         25  to get involved as he has in the past.  The petition
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          2  is going at about 2,000 signatures.  We've yet to

          3  have any firm stance from the Attorney General's

          4  office although there has been communication where

          5  they say they're aware of the petition.  They're

          6  conducting an investigation.  They hope to soon have

          7  a stance on the issue.  I hope that the members of

          8  the Committee, Councilman Avella, you will have an

          9  influence on what that position will eventually be.

         10                 I've brought a copy of it with

         11  roughly about 2,200 signatures.  Some of them are

         12  very articulate, some are colorful and you'll

         13  determine what weight you'll give to them.  But I

         14  just hope that you'll take a look at it and Spitzer

         15  aside, I hope that you'll spread this effort to the

         16  Council, to other colleagues because I think only

         17  through a collective effort, through extreme

         18  pressure from all sorts of different avenues are we

         19  ever going to see a resolution to this and I think

         20  that's it for today.

         21                 CHAIRPERSON AVELLA: Thank you.  I

         22  certainly appreciate your efforts because I know

         23  you've done a lot online on this issue and I'm happy

         24  to get, you know, copies of the online signatures

         25  and the petitions.  Thank you very much.
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          2                 MR. KIM: Thank you.

          3                 CHAIRPERSON AVELLA: I just want to

          4  sort of sum up for Cablevision and Time Warner that

          5  until this issue is resolved, I'm going to keep this

          6  on the agenda for every meeting of the Subcommittee

          7  on Zoning and Franchises.  I'm going to ask you guys

          8  to keep coming back until there is a resolution

          9  because that is, right now, the only authority we

         10  have is to keep public pressure on this.

         11                 I can tell you, though, that I will

         12  be reaching out to the Administration since the

         13  franchise renewals are up in 2008 and as I mentioned

         14  in my opening statement, the cable franchisees,

         15  which are both companies, are allowed to start

         16  negotiating those renewals 36 months in advance

         17  which is basically the fall and we're going to be

         18  taking a serious look at how each cable franchise

         19  operated over this past ten year period in lieu of

         20  the new franchise and certainly being able to view

         21  your own local sports teams, I think, is a key

         22  component of that and whether we do it on our end or

         23  that we get the United States Congress to change the

         24  Telecommunication Act of 1996 is another matter but

         25  something has to be done because the fans cannot
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          2  continue to be held hostage and I intend, as

          3  Chairman of this Committee, to continue this

          4  discussion until there's some resolution, not only

          5  on this issue but in the future and I want to thank

          6  both parties for coming again and hopefully by the

          7  time we have our next hearing, you will have reached

          8  a conclusion and you can both come back here and say

          9  that. Thank you.  That closes this meeting on

         10  Subcommittee on Zoning and Franchises.

         11                 (Hearing concluded at 10:50 a.m.)
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