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Oversight: Support for New York City Worker Unionization Drives


Res. No. 131-2022:	Council Members De La Rosa, Hanif, Brewer, Sanchez, Stevens, Cabán, Restler, Narcisse, Bottcher, Moya, Abreu, Rivera, Richardson Jordan, Nurse, Barron, Schulman, Dinowitz, Joseph, Menin, Marte, Avilés, Riley and Velázquez (by request of the Manhattan Borough President)

Title:	Resolution calling on Wendy’s to join the Fair Food Program and support farmworkers’ human rights

Res. No. 257-2022:	Council Members Cabán, Avilés, De La Rosa, the Public Advocate (Mr. Williams) and Council Members Powers, Brewer, Hanif, Louis, Hudson, Nurse, Ossé, Ung, Restler, Feliz, Williams, Won, Sanchez, Stevens, Joseph, Gutiérrez, Menin and Riley

Title:	Resolution expressing solidarity with unionization drives across New York City’s workforce and affirming the right to have union elections free from anti-democratic union-busting practices

I. INTRODUCTION
On December 8, 2022, the Committee on Civil Service and Labor, chaired by Council Member Carmen De La Rosa, will hold an oversight hearing titled “Support for New York City Worker Unionization Drives.” In addition, the Committee will hear the following legislation: Resolution Number 131-2022, calling on Wendy’s to join the Fair Food Program and support farmworkers’ human rights; and Resolution Number 257-2022, expressing solidarity with unionization drives across New York City’s workforce and affirming the right to have union elections free from anti-democratic union-busting practices. Those invited to testify include the Department of Consumer and Worker Protection, Office of Labor Policy and Standards (OLPS), labor unions, and other members of the public.
II. RECENT TRENDS IN LABOR ORGANIZATION
Over the course of the COVID-19 pandemic, union organizing surged in cities across the United States.[footnoteRef:2] According to the National Labor Relations Board (NLRB), between October 2021 and March 2022, union representation petitions increased 57%, and unfair labor practice charges increased 14%.[footnoteRef:3] [2:  Ruth Milkman and Joseph Van Der Naald, The State of the Unions 2022: A Profile of Labor in New York City, New York State, And the United States, CUNY School of Labor and Urban Studies (2022), available at https://slu.cuny.edu/wp-content/uploads/2022/09/Union_Density-2022_D42.pdf (Milkman).]  [3:  Union Election Petitions Increase 57% in First Half of Fiscal Year 2022, National Labor Relations Board (April 06, 2022) available at https://www.nlrb.gov/news-outreach/news-story/union-election-petitions-increase-57-in-first-half-of-fiscal-year-2022. ] 

According to a 2022 report by Ruth Milkman and Joseph Van Der Naald, City of New York (CUNY) School of Labor and Urban Studies, the social and labor conditions created by the pandemic led many workers to turn to unions to advance their interests.[footnoteRef:4] Immediately, the pandemic raised public awareness of “essential workers” and the injustices they face, intensifying concern about inequality.[footnoteRef:5] Additionally, the pandemic affected workers’ self-awareness, making them more receptive to organizing in unconventional sectors.[footnoteRef:6] For example, young college educated progressives led campaigns to organize among journalists; graduate student workers and adjunct faculty; and nonprofit organizations.[footnoteRef:7] Jobs in these categories are known for providing precarious employment with moderate compensation, and lie outside of the three “traditional union strongholds”—educational services, health care, and social assistance.[footnoteRef:8] At the same time, the pandemic generated an acute labor shortage that shifted the balance of power between workers and employers.[footnoteRef:9] As a result, workers were more willing to take the risks involved in unionizing. All of these conditions generated popular support for unions. In a 2021 Gallup Poll, 68 percent of respondents indicated that they approved of labor unions, the highest level since 1965.[footnoteRef:10]  [4:  Milkman.]  [5:  Id.]  [6:  Id.]  [7:  Id.]  [8:  Id.]  [9:  Id.]  [10:  Justin McCarthy, U.S Approval of Labor Unions at Highest Point Since 1965, Gallup (Aug. 30, 2022) available at https://news.gallup.com/poll/398303/approval-labor-unions-highest-point-1965.aspx. ] 

Some of the most high-profile labor organization drives since the onset of the pandemic have occurred in New York City (NYC). Prime among them were the organizing efforts of Amazon employees, culminating in the Amazon Labor Union’s election victory in Staten Island on April 1, 2022, which involved a bargaining unit of 8,325 workers. Amazon has disputed the results in an NLRB proceeding, however.[footnoteRef:11] The organizing and union efforts of Starbucks workers, who went on strike in November 2022, have also been highly publicized.[footnoteRef:12] [11:  Id.]  [12:  Muri Assunção, Starbucks workers go on strike on Red Cup Day, one of chain’s busiest days of the year, Daily News (Nov. 17, 2022, 12:31PM), available at https://www.nydailynews.com/news/national/ny-starbucks-employess-strike-red-cup-day-union-20221117-v5aggssmajemfem7beouelffeq-story.html.] 

While media attention has focused on unionization efforts at iconic companies like Amazon, Apple, and Starbucks, extensive organizing has occurred in lower-profile settings. More workers newly unionized in NYC in the 18 months from January 2021 to June 2022 than in many other major urban areas in the country. NYC also leads the nation in organizing efforts that resulted in union recognition during the recent increase in organizing activity. Aside from Amazon, the United Auto Workers (UAW), which actively recruits graduate student workers, adjunct professors, as well as staffers in museums and nonprofit organizations—all of which have a disproportionate footprint in NYC—has grown by 1,639 members during this period. Similarly, the NewsGuild, which focuses on organizing journalists, grew by 1,120 members. And NYC stalwart unions, such as the Retail Wholesale Department Store Union (RWDSU), increased their membership by 757 members. These unions have been actively organizing for decades, long before the recent surge of labor activism.[footnoteRef:13]  [13:  Milkman.] 

While 2021-2022 saw a groundswell of organizing activity, labor researchers assert that ongoing organizing efforts, together with several highly publicized union elections during 2021-2022, are still insufficient to reverse the long-term downward trend in private-sector union density. The total number of newly organized workers is still too small to impact NYC’s overall private-sector union density rate. Labor unions currently represent 12.4% of private-sector workers in NYC, down from 25.3% in 1986. Nationally, labor unions represent just 6% of private sector workers. And while 2022 saw a spike in the total number of union elections, with over 600 held thus far, as recently as 1977 there were over 8,000 union elections held in a single year.[footnoteRef:14] [14:  Id.] 

A central factor for the waning union density rate is the decline in highly unionized sectors of the economy and the expansion of non-unionized sectors. The best-known example of this phenomenon is the steady decline of manufacturing, a former union stronghold. Further, the expansion of private-sector service industries where unions have been historically weak has eroded the private sector union density rate.[footnoteRef:15] [15:  Id.] 

Another cause cited for the downward trend in organizing activity is strong employer opposition to unionization.[footnoteRef:16] Some researchers argue that applicable labor laws enable employers to use a variety of delay tactics to stave off formal union recognition and to prolong the process of negotiating a collective bargaining agreement, even after unions win representation elections.[footnoteRef:17] Additionally, researchers argue that there is no meaningful enforcement of rights to organize.[footnoteRef:18] In NLRB elections, even employers who willfully and repeatedly break the law by engaging in union busting tactics, including threatening employees; destroying union literature; firing union supporters; or lying to federal officials in an effort to cover up these deeds, cannot be fined or imprisoned.[footnoteRef:19] As a result, researchers have concluded that not just a few rogue employers violate workers’ rights, but many mainstream employers break the law to intimidate employees out of organizing a union.[footnoteRef:20] [16:  Greg David and Claudia Irizarry Aponte, Boosted by Amazon Workers’ Win NYC Leads Nation in New Union Organizing  The City (Sept. 1, 2022), available at https://www.thecity.nyc/work/2022/9/1/23333285/union-organizing-amazon-workers-nyc#:~:text=New%20York%20City%20workers%20are,10%20times%20the%20national%20average. ]  [17:  Milkman.]  [18:  Gordon Lafer and Lola Loustaunau, Fear at work: An Inside Account of how employers threatened intimidate, and harass workers to stop them from exercising their right to collective bargaining, Economic Policy Institute (July 23, 2020) available at https://www.epi.org/publication/fear-at-work-how-employers-scare-workers-out-of-unionizing/. ]  [19:  Id.]  [20:  Id. ] 

Thus, while buoyed by recent high-profile wins, organized labor continues to face challenges. Union strength in the private sector has ebbed, which may have implications for growing inequity in NYC, the State, and the nation. [footnoteRef:21]  [21:  Id. ] 

III. FEDERAL, STATE, AND LOCAL LABOR REGULATIONS
Private sector employees who work in NYC have the right to organize and form or join a labor union under federal and state labor relations laws.[footnoteRef:22] No employer may interfere with, restrain, or coerce an employee in their exercise of the right to organize.[footnoteRef:23] Employers who violate employees’ right to organize may face prosecution by the NLRB, the prosecutorial authority for violations of the National Labor Relations Act (NLRA).[footnoteRef:24] Although the NLRA covers most employees,[footnoteRef:25] the New York State Labor Relations Act (SLRA) establishes a similar labor relations framework:[footnoteRef:26] codifying the right to organize,[footnoteRef:27] prohibiting unfair labor practices,[footnoteRef:28] and charging the Public Employment Relations Board with prosecutorial authority when violations of the SLRA are alleged.[footnoteRef:29]  [22:  29 U.S.C.A. § 157; Labor Law § 703.]  [23:  29 U.S.C.A. § 158 (a)(1); Labor Law § 704.]  [24:  29 U.S.C.A. § 160; see San Diego Bldg. Trades Council v. Garmon, 359 U.S. 236, 245-246 (1959) (describing the parameters of the NLRB’s jurisdiction).]  [25:  29 U.S.C.A. § 152 (2).]  [26:  Labor Law §§ 700 et seq.; N.Y. Labor Relations Bd. v. Interborough News Co. Employees Mut. Benefit Ass’n, 170 Misc. 347, 348, 10 N.Y.S.2d. 396 (Sup Ct, NY County, 1939) (“The New York State Labor Relations Act, article 20 of the Labor Law (§§ 700-716), added by chapter 443 of the Laws of 1937 (herein called Act), is sometimes alluded to as the ‘Little Wagner Act, ‘and which patterns the National Labor Relations (Wagner) Act.”).]  [27:  Labor Law § 703.]  [28:  Labor Law §§ 704 et seq.]  [29:  Labor Law § 706.] 

While administration and enforcement of federal and state labor relations laws is entrusted to federal and state authorities, the Commissioner of Consumer and Worker Protection (Commissioner), through OLPS, is charged with facilitating the exchange of information with these authorities, in relation to worker education, safety, and protection.[footnoteRef:30] In connection with this and additional Charter-devolved responsibilities, OLPS prepares and distributes informational resources to employers and employees regarding their respective rights and responsibilities, some of which are summarized in the NYC Worker’s Bill of Rights, made available to the public in multiple formats and languages.[footnoteRef:31] Included in the NYC Worker’s Bill of Rights is the right to organize.[footnoteRef:32] OLPS refers employees seeking further information about this right to the Manhattan/Bronx or Brooklyn/Queens/Staten Island Regional Offices of the National Labor Relations Board.[footnoteRef:33]  [30:  Charter § 2203 (e)(1)(iii).]  [31:  Workers’ Bill of Rights, NYC Consumer Affairs (Aug. 2018), available at https://www.nyc.gov/assets/dca/downloads/pdf/workers/Workers-Bill-of-Rights.pdf; Workers’ Bill of Rights, NYC Consumer and Worker Protection (2022), https://www.nyc.gov/site/dca/workers/workersrights/know-your-worker-rights.page (last accessed Nov. 30, 2022).]  [32:  Id.]  [33:  Id.] 

Under the Charter, the Commissioner is charged with deploying multiple related responsibilities through OLPS. They include enforcing municipal labor laws and other labor laws the Commissioner is empowered to enforce;[footnoteRef:34] conducting research and developing programs for worker education, safety, and protection;[footnoteRef:35] providing educational materials to employers and developing programs to assist employers with compliance with labor laws;[footnoteRef:36] implementing public education campaigns to heighten awareness of employee rights under federal, state, and local law;[footnoteRef:37] collecting and analyzing available federal, state, and local data on the city’s workforce and workplaces;[footnoteRef:38] coordinating with federal and state officials and other city agencies to identify gaps and prioritize areas for the improvement of working conditions and practices for employees in the city and within particular industries;[footnoteRef:39] and promoting implementation and enforcement of laws, rules, and regulations designed to improve working conditions and practices.[footnoteRef:40] [34:  Charter § 2203 (e)(1)(i).]  [35:  Charter § 2203 (e)(1)(ii).]  [36:  Charter § 2203 (e)(1)(iv).]  [37:  Charter § 2203 (e)(1)(v).]  [38:  Charter § 2203 (e)(1)(vi).]  [39:  Id.]  [40:  Id.] 

IV. CONCLUSION
Labor conditions for NYC workers have a profound effect on the general welfare of NYC. As NYC workers find labor conditions unacceptable, more frequent labor organizing and union growth may challenge federal, state, and City agencies to respond with effective enforcement and administration of labor relations laws. At the hearing, the Committee looks forward to hearing from workers who have organized, to understand the conditions that motivated them to form unions; to learn about any obstacles they may have faced, and the support they may have received, in their efforts to organize; and to identify the ways in which the City could strengthen the rights of workers and improve labor conditions in sectors across the NYC workforce.



Res. No. 131

..Title
Resolution calling on Wendy’s to join the Fair Food Program and support farmworkers’ human rights.
..Body
By Council Members De La Rosa, Hanif, Brewer, Sanchez, Stevens, Cabán, Restler, Narcisse, Bottcher, Moya, Abreu, Rivera, Richardson Jordan, Nurse, Barron, Schulman, Dinowitz, Joseph, Menin, Marte, Avilés, Riley and Velázquez (by request of the Manhattan Borough President) 


	Whereas, In 2011, the Fair Food Program (FFP) was created by the Coalition of Immokalee Workers (CIW) in an effort to bring together farmworkers, consumers, major food retailers and growers to achieve humane labor standards and better wages in United States agriculture; and  
	Whereas, The FFP works by having “Participating Buyers” of farm produce agree to purchase covered produce, mainly tomatoes, only from “Participating Growers”; and 
Whereas, These Participating Growers are farms that meet strict standards required by the Fair Food Code of Conduct, which was designed by farmworkers themselves and is independently monitored by the Fair Food Standards Council, that include certain requirements for farmworkers, such as the right to work free from sexual harassment and assault; safe and non-abusive working conditions including shade, water and clean bathrooms in the fields; the ability to report mistreatment or unsafe conditions without retaliation; know-your-rights trainings; access to breaks and safe transportation to work; and 
	Whereas, In addition to certain labor standards, Participating Buyers pay Participating Growers a small premium on the purchased produce, known as the “Fair Food Premium,” which goes to supplement farmworkers’ regular paychecks; and
	Whereas, To solidify these partnerships, the FFP and thus, the Fair Food Code of Conduct, are backed by legally-binding agreements between the CIW and many of the world’s largest produce buyers, such as McDonald’s and Subway, with farms that fail to comply with these standards facing risk of suspension from the FFP and losing the ability to sell their produce to Participating Buyers; and 
	Whereas, As the CIW has established that there is an underlying imbalance of power between farmworkers and corporations, it has focused its efforts on engaging with large corporations at the top of the agricultural supply chain to become Participating Buyers; and 
	Whereas, Currently, the FFP’s Participating Buyers include Walmart, Chipotle Mexican Grill, Trader Joe’s, Burger King, Subway and McDonald’s; however, there still exist corporations that do not participate in the FFP and thus, may not ensure farmworkers are provided basic protections and fundamental human rights in their work; and 
	Whereas, The popular and large fast-food corporation Wendy’s is one such company that has yet to join the FFP, having faced considerable criticism and protests over its refusal to participate, with a number of cities passing resolutions urging Wendy’s to join the FFP and advocating for the boycott of Wendy’s, according to the New York Times; and  
	Whereas, In New York City, Wendy’s has locations throughout the five boroughs, and is one of the only major fast-food chains to reject the opportunity to join the FFP; and 
	Whereas, In March 2018, over 100 farmworkers and supporters fasted for five days outside the Park Avenue offices of the hedge fund investment firm, Trian Partners, one of the largest shareholders of Wendy’s, calling on the fast-food company to join the FFP, with over 2,000 New Yorkers joining in protest through midtown Manhattan on the last day of the fast, according to the CIW; and 
	Whereas, In New York State there are a substantial number of farmworkers, as an August 2019 New York State Comptroller report indicates that New York State’s more than 33,000 farms generated $5.7 billion in revenue in 2017, accounting for up to 55,000 farmworkers within the state; and
Whereas, In New York City, specifically, there are approximately 36 farms located in four boroughs, according to an August 2019 New York State Comptroller report; and 
Whereas, In addition, there are hundreds of GreenThumb registered community gardens and registered public school garden projects in New York City, according to the 2020 New York City Food Metrics Report required pursuant to Local Law 52 of 2011; and 
Whereas, As New York has a large number of farmworkers, encouraging Wendy’s to join the FFP would ensure that farmworkers that provide produce to Wendy’s are provided with the benefits, wages and work conditions that they deserve; now, therefore, be it 
Resolved, That the Council of the City of New York calls on Wendy’s to join the Fair Food Program and support farmworkers’ human rights. 
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Res. No. 257

..Title
Resolution expressing solidarity with unionization drives across New York City’s workforce and affirming the right to have union elections free from anti-democratic union-busting practices.
..Body

By Council Members Cabán, Avilés, De La Rosa, the Public Advocate (Mr. Williams) and Council Members Powers, Brewer, Hanif, Louis, Hudson, Nurse, Ossé, Ung, Restler, Feliz, Williams, Won, Sanchez, Stevens, Joseph, Gutiérrez, Menin and Riley

Whereas, The freedom of workers to join together in unions and negotiate with employers through collective bargaining, is widely recognized as a fundamental right across the world. In the United States, this right is protected by the United States Constitution; and
Whereas, When Americans have wanted to make the economy fairer and more responsive to the needs of workers, they have traditionally joined together in unions to do so; and
Whereas, Unions fought for—and work to strengthen—many of the standards and norms that protect and uplift Americans today, including Social Security, child labor laws, antidiscrimination laws, health and safety laws, Unemployment Insurance, the 40-hour workweek, and the federal minimum wage; and
Whereas, According to a 2021 report from the Bureau of Labor Statistics, nationally, just 10.3% of workers are unionized, hailing from diverse sectors, but the largest numbers are found in the public sector and private sector industries such as education and health services; and
Whereas, The COVID-19 pandemic and its effects on the workforce has spurred a surge of labor organizing across the nation, prompting work stoppages and unionization campaigns in unconventional sectors, in an effort to promote self-determination and worker power; and
Whereas, American workers and labor groups filed 1,174 petitions to unionize from October through March 2022, 57% more than the same period in 2021; and 
Whereas, Burgeoning unionization campaigns have emerged in industries and occupations where they have not existed before, such as digital journalists, New York City Council staffers, gig economy workers, and graduate and adjunct faculty at universities; and
Whereas, Workers across the country have been bolstered by successful victories over large corporations to unionize essential industries, including Amazon and Starbucks workers; and
Whereas, In April 2022, Amazon Workers at the Staten Island warehouse, known as JFK8, voted in favor of being represented by a worker-led union, Amazon Labor Union, citing the need to defend against Amazon’s abusive practices, such as aggressive production quotas, dehumanizing work environments, unsafe workplaces, and low wages; and 
Whereas, Following the successful organizing of three Starbucks stores in and around Buffalo, New York, approximately 250 Starbucks stores filed petitions with the National Labor Relations Board (NLRB) and as of May 4th, 2022, 50 Starbucks stores have successfully voted to unionize, including four stores in New York City; and
Whereas, These efforts have prevailed despite fierce union-busting tactics deployed by corporate opposition, including one-on-one meetings with supervisors, mandatory employee meetings, also known as “captive audience” meetings, union-busting consultants, retaliatory terminations, videos, and leaflets all discouraging workers from organizing that have been well documented by media sites, including the New York Times and Washington Post; and
Whereas, Amazon and Starbucks’ obstruction of worker unionization drives are only made more egregious by the rising wealth of Jeff Bezos and Howard Shultz’s billionaire class during the pandemic; and 
 Whereas, According to a 2021 report from the Brookings Institute, from January 2020 through October 2021, the value of founder Jeff Bezos’ Amazon shares rose by $110 billion, while founder and current CEO Howard Schultz’s Starbucks shares increased by more than $750 million; and
Whereas, Throughout the pandemic unionized workers have had influence in how their employers navigate the pandemic, demonstrating that when workers have been able to act collectively and through their union, they have been able to secure enhanced safety measures, additional premium pay, and paid sick time; now, therefore, be it 
Resolved, that that the Council of the City of New York expresses solidarity with unionization drives across New York City’s workforce and affirms the right to have union elections free from anti-democratic union-busting practices.
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