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I.
Introduction 
On May 12, 2017, the Committee on Sanitation and Solid Waste Management, chaired by Council Member Antonio Reynoso, will hold a hearing concerning Int. No. 1480, which would designate expanded polystyrene foam as recyclable and require households to source separate such material. The Committee expects to hear testimony from the New York City Department of Sanitation (DSNY), Sims Municipal Recycling, Dart Container Corporation, environmental groups and interested members of the public. 
II.
Background
Polystyrene is a lightweight petroleum-based plastic that can be used in a variety of consumer products.  Polystyrene is manufactured into two grades of plastic products that currently enter New York City’s waste stream: (1) expanded polystyrene (EPS), more commonly known by its tradename “Styrofoam,” which can be made into cups, food containers, and trays; and (2) rigid polystyrene, which is used to manufacture certain brands of yogurt containers, clamshell packaging and more.
  

Polystyrene occupies a relatively small fraction of the City’s residential waste stream. According to DSNY, in 2014 the department collected approximately 56,000 tons of both EPS and rigid polystyrene in roughly equal amounts, which accounted for approximately 1.6% of the residential waste stream.
 
Styrene, the basic building block of polystyrene, has been linked to several environmental and health issues.  According to the U.S. Department of Labor, short-term exposure to styrene can cause eye, skin, respiratory, and gastrointestinal irritation, while chronic (long-term) exposure can impact the central nervous system, causing symptoms such as headache, fatigue, weakness, depression and possibly minor impacts on kidney functions.
 To reduce or prevent workplace exposure, the Department recommends that workers handling such material wear protective clothing, respirators and gloves and that workplaces be well ventilated.
  Levels of exposure to styrene in food that has been in polystyrene containers have been found to be very low, especially if not heated in a microwave.
  As EPS is non-biodegradable and can break easily into small pieces, its toxins can harm land and marine wildlife.
 
A number of jurisdictions recycle polystyrene through curbside recycling programs, including Los Angeles; Baltimore; Madison, Wisconsin; and Yonkers, New York, with varying rules regarding whether clean or dirty polystyrene containers are included.
 More than 100 municipalities in 10 states and Washington, D.C. have enacted partial or complete bans on polystyrene.
  Several other municipalities have considered bans.
 
III.
Local Law 142

In December 2013, the City enacted Local Law 142, which banned soiled EPS food and beverage containers as of July 1, 2015 unless the DSNY Commissioner determined that such containers could be recycled in a manner that is “environmentally effective, economically feasible, and safe for employees.”
  
Before Local Law 142 went into effect, Dart Container Corporation (Dart), one of the largest manufacturers of single-use EPS food containers in the world, proposed to DSNY and Sims Municipal Recycling, which has a contract to process the city’s designated recyclable materials, that it could subsidize a new recycling program that would outfit a large-scale recycling facility with equipment that would wash, dry and prepare soiled EPS into a commodity that would have market viability and be able to be recycled into new products. In its proposal to the City, Dart offered to:

· Pay for the purchase and installation of equipment to sort polystyrene at the Sims South Brooklyn Marine Terminal in Sunset Park, Brooklyn;

· Pay for Plastics Recycling, Inc. (PRI), a polystyrene recovery facility in Indianapolis, Indiana, to expand their operations to include equipment to clean and sort mixed, dirty polystyrene bales consisting of EPS and rigid polystyrene from NYC;

· Purchase mixed polystyrene bales from Sims at a guaranteed price for a period of five years as feedstock for the PRI facility; and

· Pay Sims for the disposal of mixed polystyrene bales during the program period, should the program be unsuccessful.

On December 31, 2014, DSNY Commissioner Kathryn Garcia issued the Department’s determination on the recyclability of expanded polystyrene, which found that EPS could not be recycled in a manner that was environmentally effective or economically feasible.
 According to the determination, most EPS collected would continue to be landfilled because, among other things, optical sorters were only able to separate less than half of this material from other material.  In addition, the determination found that at that time there was no market for dirty EPS and only a very limited market for clean EPS.  The determination noted that one of the few facilities that provided such material – a Dart facility in California – did so at no cost to a picture frame and molding manufacturer.  Thus, the Commissioner determined that there were no markets at that time that would purchase and recycle EPS.
 The determination also noted that, even if Dart implemented a subsidized program, DSNY could not assume that there would be buyers for this material at the end of this time period, and if that were the case, it would have to manage the costs and complications of having designated such material as recyclable.  For these reasons, the Commissioner concluded it was neither environmentally effective nor economically feasible for the City to recycle EPS.
  As a result, under the terms of Local Law 142, food service establishments were prohibited from selling, distributing or using single-use EPS food and beverage containers as of July 1, 2015.  
Before the ban went into effect, several industry groups, including Dart, commenced an Article 78 proceeding in state court seeking to annul the Commissioner’s determination.  In a September 2015 decision, a state trial court judge annulled the determination on the grounds that it was arbitrary and capricious.
 Specifically, the court found that the Commissioner had failed to consider all the evidence before her, including evidence that demonstrated that there was a market for post-consumer EPS and that Dart would make a financial investment to New York City to enable it to recycle this material.  Thus, food service establishments were no longer prohibited from selling, distributing or using single-use EPS food and beverage containers.  The City sought leave to appeal the decision, which was denied.
  
IV.
Int. No. 1480

Int. No. 1480 requires that expanded polystyrene foam be designated as recyclable in the city’s residential waste stream. It also repeals the requirement for DSNY to conduct a determination of recyclability. 
Int. No. 1480
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..Title

A Local Law to amend the administrative code of the city of New York, in relation to designating expanded polystyrene as recyclable and repealing sections 16-324(f) and 16-329 of the administrative code of the city of New York

..Body

Be it enacted by the Council as follows:
Section 1.  Subdivision b of section 16-305 of the administrative code of the city of New York is amended to read as follows:

b. The commissioner shall adopt and implement rules designating at least six recyclable materials[, including plastic to the extent required in subdivision c of this section and yard waste to the extent required in section 16-308 of this chapter,] contained in department-managed solid waste and requiring households to source separate such designated materials. Such designated recyclable materials shall include:

1. Plastic, to the extent required in subdivision c of this section;

2. Yard waste, to the extent required in section 16-308 of this chapter; and

3. Blown polystyrene and expanded and extruded foams that are thermoplastic petrochemical materials utilizing a styrene monomer and processed by any number of techniques including, but not limited to, fusion of polymer spheres, injection molding, foam molding, and extrusion-blown molding; provided that this paragraph shall not be construed to require the designation of rigid polystyrene as recyclable.

§ 2. Subdivision a of section 16-324 of the administrative code of the city of New York, as amended by local law number 77 for the year 2013, is amended to read as follows:

a. Subject to the provisions of subdivision b of this section, any person who violates this chapter, except subdivision g of section 16-308 of this chapter[,] or section 16-310.1 of this chapter [or section 16-329 of this chapter], or any rule promulgated pursuant thereto, shall be liable for a civil penalty recoverable in a civil action brought in the name of the commissioner or in a proceeding returnable before the environmental control board, as follows:

§ 3. Subdivision d of section 16-324 of the administrative code of the city of New York, as amended by local law number 34 for the year 2010, is amended to read as follows:

d. Any notice of violation or notice of hearing for a violation issued to the owner, net lessee or person in charge of a premises [or to a food service establishment, mobile food commissary, store, or manufacturer, as those terms are defined in section 16-329 of this chapter,] at which or by whom a violation of this chapter or any rule promulgated pursuant thereto is alleged to have occurred or to have been committed shall be served by delivering a copy of the notice thereof at the address maintained in the records of the department of housing preservation and development, the department of finance, or the department of health and mental hygiene. The notice of violation or notice of hearing may be served by regular mail or in accordance with section one thousand forty-nine-a of the charter or, if such notice is served by an agency other than the department, in accordance with the rules of such agency.

§ 4. Subdivision f of section 16-324 of the administrative code of the city of New York is REPEALED.

§ 5.  Section 16-329 of the administrative code of the city of New York is REPEALED.  

§ 6.  This local law takes effect 90 days after it becomes law, except that the commissioner of sanitation shall take such steps as are necessary for its implementation, including the promulgation of rules, prior to such effective date.
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� See Commissioner Kathryn Garcia, Letter Re: Local Law No. 142 of 2013 Determination, NYC Department of Sanitation (December 31, 2014), p. 3, available at http://www1.nyc.gov/assets/dsny/downloads/pdf/about/laws/Polystyrene_foam_determination_LL142_2013.pdf.
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� See United States Department of Labor, Styrene Hazard Recognition (last viewed on April 3, 2017), available at https://www.osha.gov/SLTC/styrene/hazards.html.
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� See Vijayalaxmi Kinhal, How Styrofoam is Bad for the Environment, Love To Know: Green Living, available at http://greenliving.lovetoknow.com/How_Styrofoam_is_Bad_for_the_Environment.


� See Linda Tufano, To ban or recycle? Inside the foam fight dividing the industry, Waste Dive (July 30, 2015), available at http://www.wastedive.com/news/to-ban-or-recycle-inside-the-foam-fight-dividing-the-industry/403117.


� See Kelsey Ryan, MAP: Which Cities Have Banned Plastic Foam?, Groundswell (last updated June 2015), available at https://groundswell.org/map-which-cities-have-banned-plastic-foam.  See also Surfrider Foundation, Polystyrene Ordinances, available at http://www.surfrider.org/pages/polystyrene-ordinances.
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� N.Y.C. Adm. Code § 16-329(b).  Local Law 142-2013 is available at http://legistar.council.nyc.gov/LegislationDetail.aspx?ID=1444213&GUID=71AB91E9-EC77-47F0-B904-4D4B4A607568&Options=ID|Text|&Search=142.
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� Restaurant Action Alliance NYC v. The City of New York, Index No. 100734/15 (Sup. Ct. N.Y. Co. Sept. 21, 2015).  This decision is available at http://origin-states.politico.com.s3-website-us-east-1.amazonaws.com/files/MARGARETCHANRULING.pdf.


� A copy of the order denying the motion to appeal is available at http://origin-states.politico.com.s3-website-us-east-1.amazonaws.com/files/APPEAL%20DENIAL%20.pdf. 
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