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TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to a 90-day transition period for displaced food service workers
INTRODUCTION


On October 11, 2016, the Committee on Civil Service and Labor, chaired by Council Member I. Daneek Miller, will hold a second hearing on Proposed Introduction  No. 1011-A, A Local Law to amend the administrative code of the city of New York, in relation to a 90-day transition period for displaced food service workers. The Committee held a first hearing on a then Preconsidered version of the bill on November 23, 2015. 

BACKGROUND


Worker retention laws and policies are designed to protect workers when there is a change in ownership of a business or a change in service contracts.
 The Partnership for Working Families has stated, “Worker retention policies protect the welfare of working families, they provide a stable and knowledgeable workforce for contractors or business owners, and thus maintain the provision of reliable service to clientele.”
 Worker retention provisions operate to help employees keep their jobs, sometimes for a transitional period of time, if there is a change in ownership of a business or a contract holder.
 

This bill is designed to extend the protections already provided to displaced building service workers under Administrative Code § 22-505 (informally known as the Displaced Building Service Workers Act) to food service workers
 and grocery workers under Code § 22-507.
 Section 22-505 was enacted in 2002 after the events of 9/11 in order to protect building service workers in the City from unfair loss of employment in a market with a high rate of building contract turnover and to promote building safety and security by retaining knowledgeable staff. It provides for a 90-day retention period and continued employment of building service workers who may be displaced in the event of a change in ownership of a building or a change in a building service contract. § 22-505 has been enforced by the National Labor Relations Board as recently as August of 2015.
 The Grocery Worker Retention Act was passed last year.
New York City was not the first city to pass legislation for the retention of workers. In 1994, Washington, D.C., passed a worker retention law that covers contractors that employ 25 or more persons and perform food, janitorial, maintenance, or nonprofessional health care services. The D.C. legislation also expressly includes employees hired by a contractor as food service workers.
 The provisions of the D.C. law are very similar to the provisions of § 22-505, in that after a 90-day transition period, employees deemed satisfactory by the successor employer are to be retained. Several other jurisdictions also have put worker retention laws into effect, including the District of Columbia and the State of California; cities such as Philadelphia, PA, Providence, RI, New Haven, CT, and the California cities of Los Angeles, San Francisco, Oakland, Long Beach, Berkeley, San Jose, Santa Cruz, San Leandro, Gardena, and Emeryville; and counties such as Los Angeles, CA, Santa Cruz, CA, and Westchester, NY.
This bill would require a 90-day retention period for food service workers in venues such as corporate cafeterias, arenas and cultural institutions when a food service contractor is terminated. After 90 days, the new contractor must evaluate the workers and shall retain them if they are deemed satisfactory.  

Since the first hearing on this legislation, the bill has been amended to be a new section of the code, rather than an amendment to the section of the code for the Displaced Building Service Workers. 
BILL SUMMARY
Proposed Int. No. 1011-A would, in the event of a change in a food service contract, require a successor contractor to retain the former contractor’s food service workers for a 90-day transition period, after which time the successor contractor must evaluate the employees and offer them continued employment. This would apply to corporate cafeterias, arenas and cultural institutions, however, not to restaurants. 
Subdivision a of the bill would be definitions, as follows: 
Covered entity. The term “covered entity” would mean any person who enters into a food service contract for the provision of food service at premises located within the city.

Food service. The term “food service” would mean the on-site preparation, service and clean-up of food or beverages to persons.

Food service contract. The term "food service contract" would mean a contract for a term of at least 12 months between a covered entity and a food service contractor for the provision of food service that requires that: 

(i) the food service contractor provide all food service workers; 

(ii) the prices for food or beverages sold on the premises of the covered entity be subject to the review and agreement of the covered entity; and 

(iii) the food service contractor reports the gross receipts or gross sales generated pursuant to the contract to the covered entity. 

Food service contractor. The term “food service contractor” would mean any person who enters into a food service contract to provide food service to a covered entity.

Food service worker. The term “food service worker” would mean any person who has been employed by a food service contractor to provide food service pursuant to a food service contract on a full or part-time basis for at least 90 days immediately preceding any transition in employment subject to this section, provided that such term does not include persons who are managerial, supervisory or confidential employees, or persons regularly scheduled to work fewer than eight hours per week.

Former food service contractor. The term “former food service contractor” would mean any person who has entered into a food service contract with a covered entity prior to a termination of such contract.

Person. The term “person” would mean any individual, proprietorship, partnership, joint venture, corporation, limited liability company, trust, association, or other entity that may employ persons or enter into service contracts, but it does not include the city, the state of New York, the federal government any other governmental entity, or any individual or entity managing real property for a governmental entity.

Successor food service contractor. The term “successor food service contractor” would mean any person who has entered into a food service contract with a covered entity after the termination of a substantially similar food service contract by the covered entity.  

Subdivision b of the bill provides for the retention period’s procedures. The first paragraph of this subdivision requires that no less than 15 calendar days before terminating any food service contract, a covered entity would be required to request the former food service contractor to provide to the successor food service contractor and the covered entity a full and accurate list containing the name, address, date of hire, and job category of each food service worker who provided the food service pursuant to such contract. The former food service contractor would then be required to provide such list within 72 hours of receipt of the request by the covered employer. At the same time that the former food service contractor provides such list, the former food service contractor would be required to post the list in a notice to the food service workers that also sets forth the rights provided by this section, in the same location and manner that other statutorily required notices to employees are posted at the affected premises. Such notice would be required to also be provided to the food service workers’ collective bargaining representative, if any. 
Paragraph 2 of such subdivision would require that, upon termination of a food service contract, the successor food service contractor would be required to retain those food service workers who provided the food service pursuant to such contract for a 90-day transition employment period. 
The third paragraph would require allow for removal of workers during the retention period if at any time the successor food service contractor determines that fewer food service workers are required to perform the food service pursuant to such contract than had been performing such service under the terminated food service contract, such successor food service contractor shall retain the food service workers by seniority within job classification; provided, that during such 90-day transition period, the successor food service contractor shall maintain a preferential hiring list of those food service workers not retained at the sites who shall be given a right of first refusal to any jobs within their classifications that become available during that period.
The next paragraph would require that, except as provided in the previous paragraph of this subdivision, during such 90-day period the successor food service contractor would not able to discharge without cause a food service worker retained pursuant to this section.
    
The fifth and final paragraph of the bill would require that at the end of the 90-day transition period, the successor food service contractor would be required to complete a written performance evaluation for each food service worker retained pursuant to this section. If a food service worker’s performance during such 90-day period is deemed satisfactory, the successor food service contractor “shall” offer such food service worker continued employment under the terms and conditions established by the successor food service contractor.

Subdivision c of the bill pertains to remedies in case of violation of the law. The first paragraph for such section would require that a food service worker who has been discharged or not retained in violation of this section would be permitted to bring an action in supreme court against a successor food service contractor for violation of any obligation imposed pursuant to this section. 

Paragraph 2 of subdivision c would state that the court would have authority to order reinstatement of any food service worker who has been discharged or not retained in violation of this section.

The third paragraph of this section would require that if the court finds that by reason of a violation of any obligation imposed pursuant to subdivision b of this section, a food service worker has been discharged or not retained in violation of this section, it shall award:
(a) Back pay for each day during which the violation continues, calculated at a rate of compensation not less than the higher of (i) the average regular rate of pay received by the food service worker during the last three years of the food service worker's employment in the same job category; or (ii) the final regular rate received by the food service worker while employed either under the terminated food service contract or under the food service contract with the successor food service contractor, regardless of whether such food service worker obtained an alternate source of income that was less than, equal to, or greater than the rate calculated pursuant to this subparagraph;

(b) The cost of benefits the successor food service contractor would have incurred for the food service worker under the successor food service contractor's benefit plan; and

(c) The food service worker’s reasonable attorney’s fees and costs.

The final paragraph of such subdivision would state that in any such action, the court would have authority to order the covered entity or former food service contractor to provide the successor food service contractor with the information required pursuant to subdivision b of this section.

Subdivision d of this section would pertain to collective bargaining. The provisions of this section would not apply to a successor food service contractor that, on or before the effective date of the commencement of food service by such successor food service contractor, enters into a collective bargaining agreement covering the food service workers or agrees to assume, or to be bound by, the collective bargaining agreement of the former food service contractor covering such food service workers, provided that such collective bargaining agreement provides terms and conditions regarding the discharge or laying off of employees.

The final section of the bill is the enactment clause. The clause provides that this local law takes effect immediately upon enactment into law.
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A Local Law to amend the administrative code of the city of New York, in relation to a 90-day transition period for displaced food service workers 

Be it enacted by the Council as follows:


Section 1. The administrative code of the city of New York is amended by adding a new section 22-508 to read as follows:
§ 22-508 Food service workers. a. For purposes of this section, the following terms have the following meanings:

Covered entity. The term “covered entity” means any person who enters into a food service contract for the provision of food service at premises located within the city.
Food service. The term “food service” means the on-site preparation, service and clean-up of food or beverages to persons.

Food service contract. The term "food service contract" means a contract for a term of at least 12 months between a covered entity and a food service contractor for the provision of food service that requires that: 

(i) the food service contractor provide all food service workers; 

(ii) the prices for food or beverages sold on the premises of the covered entity be subject to the review and agreement of the covered entity; and 

(iii) the food service contractor reports the gross receipts or gross sales generated pursuant to the contract to the covered entity. 

Food service contractor. The term “food service contractor” means any person who enters into a food service contract to provide food service to a covered entity.
Food service worker. The term “food service worker” means any person who has been employed by a food service contractor to provide food service pursuant to a food service contract on a full or part-time basis for at least 90 days immediately preceding any transition in employment subject to this section, provided that such term does not include persons who are managerial, supervisory or confidential employees, or persons regularly scheduled to work fewer than eight hours per week.
Former food service contractor. The term “former food service contractor” means any person who has entered into a food service contract with a covered entity prior to a termination of such contract.
Person. The term “person” means any individual, proprietorship, partnership, joint venture, corporation, limited liability company, trust, association, or other entity that may employ persons or enter into service contracts, but it does not include the city, the state of New York, the federal government any other governmental entity, or any individual or entity managing real property for a governmental entity.

Successor food service contractor. The term “successor food service contractor” means any person who has entered into a food service contract with a covered entity after the termination of a substantially similar food service contract by the covered entity.  

b. Terminated food service contract. 1. No less than 15 calendar days before terminating any food service contract, a covered entity shall request the former food service contractor to provide to the successor food service contractor and the covered entity a full and accurate list containing the name, address, date of hire, and job category of each food service worker who provided the food service pursuant to such contract. The former food service contractor shall provide such list within 72 hours of receipt of the request by the covered employer. At the same time that the former food service contractor provides such list, the former food service contractor shall post the list in a notice to the food service workers that also sets forth the rights provided by this section, in the same location and manner that other statutorily required notices to employees are posted at the affected premises. Such notice shall also be provided to the food service workers’ collective bargaining representative, if any. 
2. Upon termination of a food service contract, the successor food service contractor shall retain those food service workers who provided the food service pursuant to such contract for a 90-day transition employment period.

3. If at any time the successor food service contractor determines that fewer food service workers are required to perform the food service pursuant to such contract than had been performing such service under the terminated food service contract, such successor food service contractor shall retain the food service workers by seniority within job classification; provided, that during such 90-day transition period, the successor food service contractor shall maintain a preferential hiring list of those food service workers not retained at the sites who shall be given a right of first refusal to any jobs within their classifications that become available during that period.

4. Except as provided in paragraph 3 of this subdivision, during such 90-day period the successor food service contractor shall not discharge without cause a food service worker retained pursuant to this section.

    
5. At the end of the 90-day transition period, the successor food service contractor shall complete a written performance evaluation for each food service worker retained pursuant to this section. If a food service worker’s performance during such 90-day period is satisfactory, the successor food service contractor shall offer such food service worker continued employment under the terms and conditions established by the successor food service contractor.
c. Remedies. 1. A food service worker who has been discharged or not retained in violation of this section may bring an action in supreme court against a successor food service contractor for violation of any obligation imposed pursuant to this section.

2. The court shall have authority to order reinstatement of any food service worker who has been discharged or not retained in violation of this section.
3.  If the court finds that by reason of a violation of any obligation imposed pursuant to subdivision b of this section, a food service worker has been discharged or not retained in violation of this section, it shall award:

(a) Back pay for each day during which the violation continues, calculated at a rate of compensation not less than the higher of (i) the average regular rate of pay received by the food service worker during the last three years of the food service worker's employment in the same job category; or (ii) the final regular rate received by the food service worker while employed either under the terminated food service contract or under the food service contract with the successor food service contractor, regardless of whether such food service worker obtained an alternate source of income that was less than, equal to, or greater than the rate calculated pursuant to this subparagraph;
(b) The cost of benefits the successor food service contractor would have incurred for the food service worker under the successor food service contractor's benefit plan; and
(c) The food service worker’s reasonable attorney’s fees and costs.

4. In any such action, the court has authority to order the covered entity or former food service contractor to provide the successor food service contractor with the information required pursuant to subdivision b of this section.

d. The provisions of this section do not apply to a successor food service contractor that, on or before the effective date of the commencement of food service by such successor food service contractor, enters into a collective bargaining agreement covering the food service workers or agrees to assume, or to be bound by, the collective bargaining agreement of the former food service contractor covering such food service workers, provided that such collective bargaining agreement provides terms and conditions regarding the discharge or laying off of employees.
§ 2. This local law takes effect immediately.
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