Int. No. 194

By Council Members Gennaro, Brewer, Fidler, James, Koppell, Lander, Sanders Jr., Van Bramer, Mark-Viverito, Lappin, Levin, Nelson, Garodnick, Crowley, Mendez, Vacca and Koslowitz

..Title

A Local Law to amend the administrative code of the city of New York, in relation to the use of clean heating oil in New York City.

..Body

Be it enacted by the Council as follows:

Section 1.  Legislative findings and intent. The Council finds that heating oil is a significant local source of air pollution in New York City.  The space heating sector is responsible for approximately 14% of the local emissions of particulate matter, more than vehicle traffic or power plants.  Particulate matter and other pollutants from the combustion of heating oil contribute to asthma, heart disease, and other public health problems.  

One immediate solution to address pollution from oil heat in the short term is to use blends of heating oil and biodiesel, known as bioheating fuel.  The use of bioheating fuel would reduce emissions of air pollutants, reduce cleaning and maintenance costs, increase the viscosity and ease of handling of fuel oils, provide other operational benefits, strengthen the alternative fuels market, support regional farmers and local businesses, and increase energy independence and the diversity of our energy supply. While recent studies have raised questions about the sustainability of biofuels, estimates of the waste grease market in New York City show that it could supply between 1 and 1.5% of the No. 2 heating oil market in the City.   A blending requirement set at or slightly above that level will not raise sustainability or operational concerns, and yet will provide an important outlet for a locally-produced waste.

The Council further finds that Nos. 4 and 6 residual heating oils are more polluting than No. 2 distillate heating oil, and boilers burning those heavier residual oils require more maintenance because of the need to clean burners fouled by the high sulfur content of the oil and to heat the non-viscous oils before they can be pumped and burned.  Accordingly, another method to address pollutants from the heating oil sector is to reduce the sulfur level of No. 4 oil.  

§ 2.  Subdivision 6-301 of the administrative code of the city of New York is amended by adding new paragraphs 36 through 40 to read as follows:
(36) “Biodiesel” shall mean a fuel comprised exclusively of mono-alkyl esters of long chain fatty acids derived from vegetable oils, animal fats or cellulosic biomass such as herbaceous and woody plants, agricultural and forestry residues, designated B100, that meets the specifications of the american society of testing and materials designation D 6751-07b. 

(37) “Bioheating fuel” shall mean a fuel comprised of biodiesel blended with 

petroleum heating oil that meets the specifications of the american society of testing and materials designation D 396 or other equivalent and enforceable standards

(38) “Emergency generator” means a generator that is used for the purpose of providing backup power in the event of a local or general interruption in electrical service.

(39) “Heating oil” shall mean oil refined for use as fuel for combustion in a heating system and that meets the specifications of the american society of testing and materials designation D 396 or other equivalent and enforceable standards.

(40) “Heating system” shall mean a system that generates heat, hot air, hot water or steam by combustion and distributes it within a building.

§3. Chapter 3 of title 6 of the administrative code of the city of New York is amended by adding a new subchapter 7 to read as follows:

SUBCHAPTER 7

Clean Heating Oil

§ 6-317 Use of biodiesel for heating purposes

§ 6-317 Use of biodiesel for heating purposes. a. No later than October 1, 2011, all no. 2, no. 4 and no. 6 heating oil purchased for use in any building owned by the city shall be bioheating fuel containing not less than two percent biodiesel by volume except that the provisions of this subdivision shall not apply to the use of emergency generators.
b. Upon request of any city agency, the director may issue a waiver from the biodiesel percentage requirements set forth in subdivision a of this section, by making a written finding, specific to the applicable fuel type and type of boiler at issue that (1) a sufficient quantity of bioheating fuel containing the applicable biodiesel percentage is not available to meet such requirements, (2) the price of such fuels is twenty percent or higher above the price of a comparable grade of one hundred percent petroleum heating fuel, (3) the use of such fuels would void any written requirement of a boiler or furnace manufacturer’s warranty, or (4) there are no applicable american society of testing and materials standards or other equivalent standards to govern the specification of the fuel for purposes of receiving bids and enforcing contracts.  Whenever such a waiver is in effect, city agencies, to the extent practicable, shall use the largest quantity of bioheating fuel that contains the greatest percentage of biodiesel that is available and most closely meets such requirements.  Any waiver issued pursuant to items 1 or 2 of this subdivision shall expire after three months, unless renewed in writing.  Any waiver issued pursuant to items 3 or 4 of this subdivision shall expire after six months unless renewed in writing.


c. No later than October 1, 2012 and no later than October 1 of every year thereafter, the director, in coordination with one or more agencies or offices to be designated by the mayor, shall submit a report to the mayor and the speaker of the council regarding the city’s use of bioheating fuel as required by subdivision a of this section during the immediately preceding calendar year.  Such report shall include (1) the quantity of such fuel used by the city; (2) particulate matter and nitrogen oxide emissions reductions achieved through the use of such fuel; and (3) all waivers, findings, and renewals of such findings, issued pursuant to subdivision b of this section, which, for each waiver, shall include, but not be limited to, the quantity of the applicable bioheating fuel required by subdivision a of this section needed by the agency; specific information concerning the availability of such bioheating fuel; and detailed information concerning the agency’s efforts to obtain and use such fuel.  This reporting requirement may be satisfied by including such information in the management reports and preliminary management reports submitted to the council by the mayor pursuant to section 12 of the charter. 


§ 4. Subchapter 8 of chapter 1 of title 24 of the administrative code of the city of New York is amended by adding a new section 24-169.1 to read as follows:


§ 24-169.1 Clean heating oil. a. Definitions. For purposes of this section only, the following terms shall have the following meanings: 

1. “Biodiesel” shall mean a fuel comprised exclusively of mono-alkyl esters of long chain fatty acids derived from vegetable oils, animal fats or cellulosic biomass such as herbaceous and woody plants, agricultural and forestry residues, designated B100, that meets the specifications of the american society of testing and materials designation D 6751-07b. 

2. “Bioheating fuel” shall mean (i) a fuel comprised of biodiesel blended with 

petroleum heating oil that meets the specifications of the american society of testing and materials designation D 396 or other equivalent and enforceable standards.

3. “Emergency generator” means generators that are used for the purpose of providing backup power  in the event of a local or general interruption in electrical service.

4.“Heating oil” shall mean oil refined for the purpose of use as fuel for 

combustion in a heating system and that meets the specifications of the american society of testing and materials designation D 396 or other equivalent and enforceable standards.

5. “Heating system” shall mean a system that generates heat, hot air, hot water or steam by combustion and distributes it within a building.


b. After October 1, 2011, no  person shall cause or permit the use of, or if intended for use in the city,  the  purchase,  sale, offer for sale, or transportation of, fuel oil grades no. 2, no. 4 and no. 6 for use in buildings in city which contains less than two percent biodiesel except that the provisions of subdivision b of this section shall not apply to the use of emergency generators. 
c. Upon request by any seller or purchaser of fuel oil grade no. 2 for use in buildings in city, the commissioner may issue a waiver from the biodiesel or biodiesel percentage requirements of paragraph one of subdivision b of this section, by making a written finding, that (1) a sufficient quantity of bioheating fuel or biodiesel containing the applicable biodiesel percentage is not available to meet such requirements, (2) the price of such fuels is twenty percent or higher above the price of a comparable grade of one hundred percent petroleum heating fuel, (3) the use of such fuels would void any written requirement of a boiler or furnace manufacturer’s warranty, or (4) there are no applicable american society of testing and materials standards or other equivalent standards to govern the specification of the fuel for purposes of receiving bids and enforcing contracts.  Any waiver issued pursuant to items 1 or 2 of this subdivision shall expire after three months, unless renewed in writing.  Any waiver issued pursuant to items 3 or 4 of this subdivision shall expire after six months unless renewed in writing.

e. The requirements set forth in subdivision b of this section shall not apply to the extent of any waiver in effect pursuant to the corresponding item in subdivision a of section 6-317 of this code.

§ 5. Section 24-167 of the administrative code of the city of New York is amended to read as follows: 

§ 24-167. Improper use of equipment or apparatus prohibited. No person  shall use or permit the use of equipment or apparatus for a  purpose  or  in  a manner which causes it to function improperly or not in accordance with its design, except that (i) the use of a fuel comprised of biodiesel, designated B100, meeting the specifications of the american society of testing and materials designation D 6751-07b, blended with conventional heating oil, which meets the specifications of the american society of testing and materials designation D 396 or other approved specifications, or (ii) the use of other biodiesel fuels, meeting specifications of the american society of testing and materials, blended with conventional heating oil, which meets a specifications of the american society of testing and materials, or other approved specifications, shall not trigger this prohibition.

§ 6. Subdivision (a) of 24-168 of the administrative code of the city of New York is amended to read as follows: 

(a) No person shall cause or permit the use of a kind or grade of fuel in fuel burning equipment which is not designed to burn that kind or grade of fuel, except that (i) the use of a fuel comprised of biodiesel, designated B100, meeting the specifications of the american society of testing and materials designation D 6751-07b, blended with conventional heating oil, which meets the specifications of the american society of testing and materials designation D 396 or other approved specifications, or (ii) the use of other biodiesels, meeting specifications of the american society of testing and materials, blended with conventional heating oil, which meets a specifications of the american society of testing and materials, or other approved specifications, shall not trigger this prohibition.

§ 7.Section MC 202, of the mechanical code, as added by local law No. 33 for the year 2007, is amended by adding the following definitions to be placed in proper alphabetical order to read as follows:

“Biodiesel” shall mean a fuel comprised exclusively of mono-alkyl esters of long chain fatty acids derived from vegetable oils, animal fats or cellulosic biomass such as herbaceous and woody plants, agricultural and forestry residues, designated B100, that meets the specifications of the american society of testing and materials designation D 6751-07b. 

“Bioheating fuel” shall mean a fuel comprised of biodiesel blended with 

petroleum heating oil that meets the specifications of the american society of testing and materials designation D 396 or other equivalent and enforceable standards.

“Emergency generator” means a generator that is used for the purpose of providing backup power in the event of a local or general interruption in electrical service.

“Fuel oil” shall mean kerosene or any hydrocarbon oil having a flashpoint of not less than 1000 F (380C) or biodiesel.  Except as provided in section 27-4056 of this title, the use of crankcase refuse oil as fuel oil is prohibited.

“Heating oil” shall mean oil refined for use as fuel for combustion in a heating system and that meets the specifications of the american society of testing and materials designation D 396 or other equivalent and enforceable standards.

“Heating system” shall mean a system that generates heat, hot air, hot water or steam by combustion and distributes it within a building.


§ 8. Subchapter 8 of chapter 1 of title 24 of the administrative code of the city of New York is amended by adding a new section 24-170.1 to read as follows:

§24-170.1 Reporting obligation. (a) Every person who sells heating oil for use in buildings in New York city shall provide information to the commissioner, on an annual basis, about the aggregate amount and type of heating oil delivered to customers in New York city during the previous year.  The information provided shall include the quantities in gallons of each fuel type sold, such as fuel oil grades no. 2, no. 4, and no. 6, the percentage of biodiesel  by volume blended into each of the aforementioned fuel types, and the average sulfur and ash content of each fuel type sold that year to customers in each of the city’s five boroughs.  

(b) Reporting persons may transmit information directly to the commissioner or, alternatively, indirectly to the commissioner through a trade association or similar entity that may aggregate the information from different reporting persons to prevent the disclosure of sales to individual customers or other confidential business information.   

(c) The commissioner shall develop a form for annual reporting, provided that the commissioner shall not mandate the disclosure of sales to individual customers or other confidential business information.  The form shall include, at a minimum, (1) a date on which the information is to be reported, (2) a list of the types of information required by this section, (3) the retailers represented and (4) a certification as to the completeness and accuracy of the information.

(d) Persons required to maintain and retain records pursuant to subdivisions a and b of this section must make such records available for inspection during normal business hours by the commissioner or his designee and must furnish copies of such records to the commissioner or his designee upon request.

(e) All reporting, sampling, and analysis of heating oil, and retention of records, by retailers must be done in accordance with methods acceptable to the commissioner.

§ 9. Subdivision b of section 20-674 of the administrative code of the city of New York is amended to read as follows:

b. Any person who violates the provisions of section 20-673.1 or section 20-673.2 of this subchapter or any rules or regulations promulgated there under shall be liable for a civil penalty of not less than five hundred dollars and no more than ten thousand dollars.


§ 10. Subdivisions b and d of section 24-169 of the administrative code of the city of New York is amended to read as follows:


b. Residual fuel oil and fuel oil grade no. 4 as classified by the american society for testing and materials or solid fuel on a dry basis, which contains more than the following percentages of sulfur by weight:    


(1) For a period ending October first, nineteen hundred seventy-one, one percent;

    
(2) After October first, nineteen hundred seventy-one, 0.30 percent.


(3) For fuel oil grade no. 4 only, after October 1, 2012, between 0.10 and 0.20 percent, as determined by the Commissioner to be commercially available and necessary to reduce air pollution.

(d) Those facilities burning solid fuel which are operated in compliance with this code may, at the discretion of the commissioner, continue to burn solid fuel containing up to[ 0.7] 0.3 percent sulfur after [October first, nineteen hundred seventy-one] October first, 2010 provided that there is no increase or expansion of use and further provided that a report, satisfactory to the commissioner, is submitted setting forth a  detailed program, including a specific time schedule, for the termination of use of such solid fuel.

§ 11. If any section, subdivision, sentence, clause, phrase or other portion of this local law is, for any reason, declared unconstitutional or invalid, in whole or in part, by any court of competent jurisdiction such portion shall be deemed severable, and such unconstitutionality or invalidity shall not affect the validity of the remaining portions of this law, which remaining portions shall continue in full force and effect.
§ 12. This local law shall take effect immediately upon its enactment.
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