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OVERSIGHT: Going Forward After Wright v. Stern: How to Ensure No Future Discrimination in the Parks Department
I.
INTRODUCTION


On October 24, 2008, the Committee on Parks and Recreation, chaired by Council Member Helen Diane Foster, and the Committee on Civil Rights, chaired by Council Member Larry B. Seabrook, will hold a joint oversight hearing focusing on diversity in the Department of Parks and Recreation.  Those invited to offer testimony include the Department of Parks and Recreation, the Equal Employment Practices Commission, the New York City Commission on Human Rights, New Yorkers for Parks, the NAACP, the Hispanic Federation, Partnership for Parks, labor unions and other interested parties.

II. BACKGROUND

The New York City Department of Parks and Recreation (DPR) maintains one of the oldest and largest municipal park systems in the country.  DPR maintains about 28,700 acres of parkland, including almost 4,000 facilities that encompass nearly 1,000 playgrounds, 800 athletic fields, 550 tennis courts, 63 swimming pools, 35 recreation centers and 14 miles of beaches.  These facilities are visited and used by millions of individuals every year.

In May 2001, eleven African American and Hispanic employees of DPR filed a federal class-action suit, Wright v. Stern, alleging that DPR practiced racial discrimination in its methods of hiring, promotions and operations.
  The employees alleged that DPR did not promote within the Department, instead recruiting young graduates of elite colleges to fill open positions.
  In addition, the plaintiffs also alleged that DPR retaliated against employees who complained about their superiors.  DPR officials denied the allegations.

In 1994, then Commissioner of DPR Henry J. Stern, initiated the “Class Of” incentive program in order to recruit recent college graduates, including some from Ivy League schools, to fill jobs that required writing and computer skills.
  Some DPR employees however expressed that the students were filling jobs that had not previously existed or had not been posted and provided the opportunity for a DPR employee to be promoted within the agency.
  Additionally, most of the college graduates were white.
 
III. 
SUMMARY OF SUIT

Plaintiffs brought suit to enforce provisions of Title VII of the Civil Rights Act of 1964.  The plaintiff class was defined as all African-American and Hispanic full time employees of DPR employed at any time between May 24, 1997 and June 30, 2004, except those who were excepted by Court order or chose to opt out of the agreement.  Defendants moved for summary judgment. 450 F. Supp. 2d 335 (S.D.N.Y. 2006.)

The plaintiffs made two claims of disparate treatment, alleging that DPR had engaged in widespread discrimination against individuals.  The first claim alleged such discrimination in the area of promotion and compensation.  Here the court denied DPR’s motion for summary judgment, as plaintiffs’ statistical evidence showed that class members were systematically both placed in lower-paying jobs and underpaid relative to similarly situated Caucasians.  The second claim alleged such discrimination in the form of segregating class members in assignments and under-funding parks in predominantly African-American and Hispanic neighborhoods.  Here the court granted DPR’s motion for summary judgment, as the plaintiffs’ evidence was primarily anecdotal and unsupported by statistics.


The plaintiffs also made a claim of disparate impact, alleging that DPR’s policy regarding the posting of positions and its application and interview process had disadvantaged class members relative to their Caucasian counterparts.  The court denied DPR’s motion for summary judgment on this claim, because: (1) plaintiffs had statistical evidence to support their claim, (2) DPR failed to examine the validity of its interview process and minimum job requirements, and (3) as numerous DPR officials acknowledged, DPR did not regularly post available positions.


The plaintiffs also made a claim alleging that DPR had a hostile work environment.  The court granted DPR’s motion for summary judgment on this claim because the plaintiffs’ evidence showed only isolated incidents of discriminatory conduct in the workplace, not the “systematic culture of harassment” required in order to succeed on their claim.


The plaintiffs also alleged that DPR had engaged in a pattern of retaliation against class members.  DPR’s motion for summary judgment on this claim was denied, because plaintiffs’ evidence was sufficient for a reasonable jury to find that class members were subjected to retaliatory adverse consequences on an agency-wide basis.


DPR also moved for summary judgment on the compensation, promotion, and retaliation claims of various individual plaintiffs.  These motions were all denied, as the plaintiffs put forth enough evidence to show that a reasonable jury could rule in their favor.
IV.
SUMMARY OF SETTLEMENT

On May 15, 2008, Federal Judge Denny Chin signed an order settling the litigation pursuant to a settlement agreement.  This settlement releases DPR and their employees, managers, supervisors, and agents from liability in any action brought by class members arising from the alleged discrimination that was the subject of this suit. 

The agreement grants the plaintiffs a variety of injunctive remedies.  In general terms, the agreement bars DPR from engaging in any act or practice that has the purpose or effect of unlawfully discriminating against any employee based on race, color, or national origin in making promotion or compensation decisions.  DPR is also barred from retaliating against any person who brings a claim under an anti-discrimination law.  The agreement also outlines new processes and procedures that DPR must adopt with regard to filling job vacancies, conducting interviews, conducting training and career development programs, and compensating employees.  Among these are new policies for the training and diversity of panel interviewers, annual reviews of DPR’s hiring policies for adverse impact on minorities, provision of career counseling, and salary reviews designed to uncover and correct any compensation discrepancies between minorities and their Caucasian counterparts.  DPR also agrees that it is bound by the provisions of the New York City Equal Employment Opportunity Policy.

In addition, the plaintiffs will receive a monetary award from the City in the amount of $11,869,856.25.  And, the City will pay the plaintiffs’ attorneys’ fees and litigation costs, totaling $8,999,999.79.


The settlement agreement provides a mechanism for class members to opt-out of the agreement, gives the City the right to unilaterally void the agreement upon the happening of certain events, and provides for the monitoring of compliance with the agreement terms.  Lastly, the agreement stipulates that nothing within it constitutes an admission that DPR has violated the rights of any individual or entity.

V.
ISSUES AND CONCERNS


Though the case of Wright v. Stern has long since concluded, questions remain concerning the efforts of DPR to improve diversity within its ranks.  For example, it is unclear to the Committees how DPR plans to improve workplace diversity and what goals, if any, it has for recruitment and promotion.  While the Committees are pleased to learn that DPR has committed itself to eliminate discrimination within its offices, it is eager to learn more about the specific methodology that is being used to reach its goals, and whether these goals can be sustained.  In particular, the Committees are interested in learning the accomplishments of the advisory committee that was set up to improve diversity; the specific details of the training provided for participants in the panel interview process; the details of the scoring system for interviews for high-ranking positions; and the success of DPR’s efforts to make Equal Employment Opportunity counselors more available to employees.
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