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INT. NO. 521: 
By Council Members Weprin and Comrie (by request of the Mayor)

TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to disallowing deductions under the unincorporated business tax for certain payments to related parties and to repeal subdivision (n) of section 11-501 of the administrative code of the city of New York relating thereto. 

ADMINISTRATIVE CODE:
Repeals section 11-501 and amends section 11-506 of the code.
BACKGROUND

In May of this year, the State Senate and Assembly adopted S 4968 and A 8388, legislation which provided directly for, or authorized the City to raise, revenue (the “State Legislation for the City”).  Part N of the State Legislation for the City authorized the City to adopt and amend local laws to conform the City’s business taxes to comparable provisions of the State Tax Law which had been enacted by Part U3 of S. 1406-b and A. 2106-b (the State Budget Bill).  Part N of the State Legislation for the City then went on to actually make the changes to the City’s tax laws by amending the Administrative Code to conform it to the changes made to the State Tax Law in the State Budget Bill.  

Both Part U3 of the State Budget Bill and Part N of the State Legislation for the City provide for the disallowance of deductions for payments to related parties for interest and for payments for the use of intangibles.  According to the City’s Department of Finance, these provisions are intended to stop businesses from engaging in transactions with related entities that generate tax deductions in one jurisdiction for payments to affiliates established in tax-free jurisdictions.  In one variation of the transaction, a corporation or other business entity located in New York contributes business intangibles, such as trademarks or other intellectual property, to an affiliate formed for that purpose in a tax-free jurisdiction such as Delaware.  The affiliate then licenses the intangibles back to the contributing corporation, which pays the affiliate a royalty for the use of the intangible.  That royalty payment is deductible for Federal, and therefore City, income tax purposes reducing the tax liability of the paying corporation.   The recipient affiliate pays no tax on the royalty income.  Another variation of the transaction uses interest payments to similarly lower the payer's tax liability.  A corporation or other business issues debt instruments to an affiliate in a tax-free jurisdiction and takes a deduction for interest paid on those securities.  In both types of transactions, the funds paid to the affiliate are distributed or loaned back to the corporation paying the royalty or interest.  

According to the Department of Finance, New York City and New York State (along with other jurisdictions, have attempted to combat these techniques through audits and cases are currently pending in the courts.  The provisions contained in this bill are intended

to provide the taxing authorities with additional tools for combating these tax avoidance techniques by disallowing deductions for royalty or interest payments to related parties.


The State Legislation for the City accomplishes this by amending the City’s General Corporation Tax to set forth when a corporation must “add back” a royalty payment expense to a “related member” or affiliate for the purpose of calculating its entire net income or other applicable taxable basis.  The State Legislation for the City also sets forth when a corporation must exclude royalty payments it receives form a “related member” or affiliate from its entire net income or other applicable taxable basis.  These provisions placed into the City’s GCT mirror the amendments made to the State Tax Business Corporation Tax pursuant to the State Budget Bill.


Both the State Budget Bill and the State Legislation for the City then apply these same provisions, by reference, to the other State and City business taxes, respectively.  The State Budget Bill applies these provisions to other State taxes such as the State Banking Corporation Tax, and the State Insurance Tax, by incorporating the provisions on related member expense and income exclusions and add backs added to the State Corporate Franchise Tax Law, by reference, in the other State tax laws to which they apply.     Similarly, the State Legislation for the City does the same, incorporating by reference into the City’s Utility Tax, Banking Corporation Tax, and Income Tax, those changes that are explicitly made to the City’s GCT.  This was done with a provision in these other tax statutes stating that “To determine related members expense and income exclusions and add backs, refer to [the provision in the State Corporate Franchise Tax Law or City GCT Law, respectively].   However, when the State Legislation for the City amended the City’s Unincorporated Business Tax (UBT), it merely included a definition of “related members expense and income exclusions and add backs”, without stating that the determination of such exclusions and add backs should be made in  accordance with the provisions contained in the GCT relating thereto. 

INT. NO. 521


Int. No. 521 essentially “fixes” the incorporation by reference into the City’s UBT, of the City GCT provisions concerning related members expense and income exclusions and add backs.  The “definition” added to the City’s UBT by Part N of the State Legislation for the City is repealed, and the language used for incorporating the provisions in the other State and City taxes for purposes of determining these expenses and income exclusions and add backs is added to section 11-506 of the City’s UBT.  The local law would take effect as of the same date as Part N of the State Legislation for the City.  
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