Staff:   Mitchell B. Schwartz

Counsel to the Committee



[image: image1.png]



The Council of

the City of New York

REPORT OF THE INFRASTRUCTURE DIVISION

Marcel Van Ooyen, Deputy Chief-of-Staff

June 17, 2003

Committee on Transportation

John C. Liu, Chair

PROPOSED INT. NO. 305-A:                        
By: Council Members Monserrate, Weprin, Liu, Sanders, Clarke, Addabbo, Comrie, Foster, Jackson, Jennings, Lopez, Martinez, Rivera, Stewart, Brewer, Gennaro and Gioia

TITLE:
To amend the administrative code of the city of New York, in relation to awnings.

ADMINISTRATIVE CODE:
Adds new subdivision g to section 26-125 and adds new subdivision d to section 26-126.

INTRODUCTION


On June 17, 2003, the Committee on Transportation, chaired by Council Member John Liu, will hold a hearing on Proposed Int. No. 305-A.  Proposed Int. No. 305-A would add new subdivision (g) to section 26-125 of the Administrative Code of the City of New York and would also add a new subdivision (d) to section 26-126.  The previous version of this bill, Int. No. 305 was heard by the Committee on April 15, 2003 at which time considerable testimony was given. 

BACKGROUND

An integral part of many New York City stores are the awnings that adorn their facades and serve to announce the existence and locations of those stores.  The name and street number of the business is often displayed upon an awning, effectively helping potential customers locate and identify the business within the building and the items being sold therein.  For small business owners in particular, the presence of these awnings has acted as an indispensable part of their businesses and in many circumstances, these awnings have remained in their current conditions for many years, often for decades.  Despite their prolonged existence in unchanged physical condition, the City of New York has recently begun to issue notices of violation to the owners whose storefronts are graced with these awnings
.  These notices of violation demand the correction of an illegal condition or removal of the awning at issue.  Aside from summonses issued for having an awning without a permit, the most common type of summons issued for illegal awning conditions has been for impermissible commercial copy
 or lettering height. 


Some argue that this recent enforcement initiative is having a detrimental impact upon small businesses attempting to struggle through difficult economic times.  Proposed Int. No. 305-A seeks to address this recent increase in summonsing by placing a six-month moratorium on the imposition of fines for select awnings violations.  This six-month moratorium, to begin on the effective date of the provisions of Proposed Int. No. 305-A
, would accomplish several important purposes.

First and perhaps most important, the six-month moratorium should provide crucial financial relief to small business owners that have been hit with large fines that have threatened the very existence of their businesses.  Second, the moratorium would provide a period of education whereby summonses could continue to be issued, informing storeowners and property owners of reasons why their awnings are in violation, but property owners would simultaneously be afforded adequate time to bring offending awnings into compliance without a fine being imposed
.  Finally, the six-month period would allow the Council the opportunity to investigate whether the current legal strictures
 pertaining to certain types of awning violations are still relevant and appropriate.


It is noteworthy that the previous version of this bill, Int. No. 305, was crafted to govern violations summonsed for both awnings and canopies.  After extensive testimony from the public and representatives of the New York City Department of Buildings, the agency which regulates awnings, and the New York City Department of Transportation, the agency which regulates canopies, it became clear that no problem of this nature exists relative to canopies, that currently requires legislative attention.  Accordingly, Proposed Int. No. 305-A addresses only awnings and makes no reference to canopies at all.    

ANALYSIS


Proposed Int. No. 305-A would amend two sections of the New York City Administrative Code, section 26-125 and section 26-126.  A new subdivision (g) would be added to section 26-125, while a new subdivision (d) would be added to section 26-126.  Each new subdivision contains parallel text.  Section 26-125 is being amended because it relates to all rules, regulations and laws enforceable by the Department of Buildings, while section 26-126 is being amended because it relates to violations of the Zoning Resolution of the City of New York.  Because summonses are issued for awnings that are in violation of rules, regulations, laws and/or the zoning resolution, both sections are being amended.  

New paragraph (i) of new subdivision (g) of section 26-125 provides that, notwithstanding any other provision of law, no penalty may be imposed, nor may injunctive relief be sought during the six-month period commencing on the effective date of subdivision (g) where a notice of violation or summons is issued on or after the effective date of the provisions of subdivision (g) for a violation of section 27-147
 of the code or sections 32-653
 and 42-542
 of the Zoning Resolution for an awning in existence on the effective date of subdivision (g), so long as such violation is based upon the failure to obtain a permit, the commercial copy on such awning or the height of any lettering on such awning.  Paragraph (i) also states that where a person to whom the violation was issued cures such violation during that six-month period, no penalty may subsequently be sought or imposed for such violation.

 
New paragraph (ii) of new subdivision (g) of section 26-125 states that the provisions of subdivision (g) shall not apply where such awning creates an imminent threat to public health or safety.  In such circumstances, the intent of Proposed Int. No. 305-A is to allow the Department of Buildings to take whatever action it deems necessary to preserve the public safety.

Section 26-126 would also be amended by adding new subdivision (d) containing paragraphs (i) and (ii).  Paragraph (i) provides that, notwithstanding any other provision of law, no penalty may be imposed, nor may injunctive relief be sought, during the six-month period commencing on the effective date of subdivision (d) where a notice of violation or summons is issued on or after the effective date of this subdivision for a violation of section 27-147 of the Administrative Code or section 32-653 or 42-542 of the zoning resolution for an awning in existence on the effective date of subdivision (d), so long as such violation us based upon the failure to obtain a permit, the commercial copy on such awning or the height of any lettering on such awning.  Paragraph (i) also states that where a person to whom the violation was issued cures such violation during that six-month period, no penalty may subsequently be sought or imposed for such violation.

New paragraph (ii) of new subdivision (d) of section 26-126 states that the provisions of subdivision (d) shall not apply where such awning creates an imminent threat to public health or safety.  In such event, the legislative intent is again to allow the Department of Buildings to take whatever action it deems necessary to preserve the public safety.

UPDATE:


On June 17, 2003, the Committee on Transportation passed Proposed Int. No. 305-A by a vote of ten in the affirmative, one in the negative and zero abstentions.     

� It has been anecdotally reported that while many of these awnings have existed for many years, they may have originally been erected without a permit issued by the City of New York.  Despite not having received a citation, summons or notice of violation in the past, the City may just now be beginning to address these illegal constructions.   


� This refers to descriptive wording displayed on an awning.


� Meaning that the provisions of the bill apply prospectively only.


� The proposed legislation also makes clear that should a person to whom a violation is issued for an awnings violation addressed within the bill cure such violation within the six-month period, no penalty may subsequently be sought or imposed for such violation. 


� Contained in both the New York City Administrative Code and in the Zoning Resolution of the City of New York.


� This section requires that a permit be obtained prior to erecting an awning.


� The relevant portion of section 32-653 of the Zoning Resolution of the City of New York provides as follows: “Non-illuminated signs may be displayed on awnings or canopies permitted by section 27-313(b) of the Administrative Code, with a surface area not exceeding 12 square feet and with the height of letters not exceeding 12 inches, provided that such signs shall be limited to identification of the name or address of the building or an establishment contained therein.”


� Section 42-542 of the Zoning Resolution contains the same signage criteria as section 32-653, but applies establishments located in manufacturing zones. 
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