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TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to reducing no-fault motor vehicle insurance fraud.
Administrative Code:
Adds a new subchapter thirty-three to chapter two of title 20 of the administrative code of the city of New York.

On Wednesday, December 21, 2005, the Committee on Health, chaired by Council Member Christine Quinn, will hold a hearing on Proposed Int. No. 708-A, which would add a new subchapter thirty-three to chapter two of title 20 of the Administrative Code of the City of New York.  A previous hearing on Int. No. 708 was held on October 31, 2005, at which representatives from the Department of Health and Mental Hygiene (DOHMH), Department of Consumer Affairs (DCA), Brooklyn Borough President’s Office, American Insurance Association, State Farm Insurance, Medical Society of New York State and the New York State Trial Lawyers Association testified. 

Background


No-fault insurance is mandated by New York law for all motor vehicles, except motorcycles.
  The no-fault system is designed to promptly pay for medical treatment for injuries resulting from an automobile accident, regardless of a driver’s fault or negligence.
  Under the no-fault law, each driver’s automobile insurance provider will promptly compensate up to $50,000 in medical fees, lost wages, funeral costs and other out-of-pocket expenses incurred by the driver, passenger(s) or pedestrian(s) injured as a result of the use or operation of the covered automobile.
  Pursuant to the law, an injured person cannot sue for further compensation unless the actual expenses incurred exceed $50,000 or if such person suffers a “serious injury,” as defined by State law.
  

In addition to providing automobile accident victims with access to prompt medical treatment, the no-fault law was implemented to help keep the cost of automobile insurance low.
  Nevertheless, the cost of automobile insurance has increased, especially in New York City.  Fraud is one of the primary causes attributable to such high insurance costs, contributing to nearly one billion dollars in payments by insurance providers annually.
  

Fraud against automobile insurers under the no-fault system is committed in a variety of ways, such as through claims inflation by health care providers and false claims by insured persons.
  However, the most egregious form of no-fault fraud is generally a part of a comprehensive defrauding scheme.
  At the center of the scheme is a medical clinic that has been primarily established for the purpose of defrauding insurance providers.
  Typically, such medical clinics process high volumes of no-fault insurance medical treatment claims, in part, because they offer multiple treatment disciplines, such as internal medicine, acupuncture, massage therapy, psychotherapy, and physical therapy.
  However, unlike legitimate multidisciplinary medical practices, fraudulent medical clinics often do not have the equipment and/or personnel to support multiple treatment disciplines.
  Fraud investigations carried out by insurance providers have also revealed that treatment rendered by such fraudulent medical clinics is generally inadequate or incorrect, resulting in prolonged or additional injuries to legitimate automobile accident victims.
    

Although a physician is generally considered the owner of the medical clinic because his or her medical license has been used to establish the professional corporation, the person or persons in control of the defrauding scheme and the overall management of the medical clinic are usually the owners of such medical clinic’s management company.
  In some cases, the physician under whose medical license the professional corporation is incorporated is not aware of the defrauding scheme.
  For example, the physician’s signature may be forged onto documents that seek compensation for false treatment claims.   

“Runners” are hired by owners and/or managers of the medical clinic to recruit actual or fraudulent accident victims to such medical clinic.
  Runners generally recruit people by canvassing hospitals or roadways for legitimate automobile accident victims or by staging automobile accidents.
  A runner will receive a fee of between $3,000 and $3,500 for each person that he or she recruits.
  As a result, runners who stage automobile accidents will often include multiple passengers in the accident, some of whom entered the vehicle after the accident had occurred, but before the police arrived on the scene to take a report (also known as “jump-ins”).
 

Efforts are being made to combat no-fault fraud.  For example, the State Insurance Department Frauds Bureau investigates fraud against the no-fault insurance system.
  Additionally, nearly all insurance providers have Special Investigation Units (SIU) that actively investigate frauds committed against such insurance provider.

Legislative and regulatory efforts have also been undertaken to combat no-fault fraud.  In 2002, the New York State Insurance Department instituted regulatory reforms to Regulation 68, which reduced to 45 days from 180 days the time in which health care providers must submit claims to insurance providers for payment, and to 30 days from 90 days the timeframe for accident victims to file a notice of accident, as required to receive no-fault benefits.
  In addition, the New York State Legislature passed a bill this summer that grants the State Insurance Department authority to create standards and procedures for prohibiting certain health care providers from receiving payment for services rendered under no-fault motor vehicle insurance.
  As a result of these efforts to combat no-fault fraud, insurance premiums in New York City have been reduced by nearly half between the years 2001 and 2003,
 and by an average of an additional 5% for the year 2005.
  However, the medical clinics established to defraud no-fault insurance continue to exist and thrive throughout New York City.

In general, Proposed Int. No. 708-A attempts to further combat no-fault automobile insurance fraud in New York City by:

1. Requiring that owners of medical clinics that have billed $250,000 or more in no-fault motor vehicle insurance medical claims during the previous calendar year obtain a license to maintain or operate such clinics and adhere to the requirements of such license; and

2. Prohibiting the owners of such medical clinics from utilizing runners, and prohibiting persons from acting as runners for such clinics.


Proposed Int. No. 708-A

Proposed Int. No. 708-A would amend the Administrative Code in relation to reducing no-fault motor vehicle insurance fraud.  Section one of Proposed Int. No. 708-A would set forth the legislative intent, noting that fraud in the State’s no-fault automobile insurance system is a significant and costly problem.  Section one would further provide that, according to a 2000 report of the Insurance Information Institute, no-fault automobile insurance medical claims are filed in New York State at a rate that is 30% higher than the median no-fault state nationwide, and the State’s average cost per claim is greater than twice the no-fault median.  Section one would also note that, although the number of claims and average cost per claim in New York have decreased due to recent changes in State law which reduced the time in which a no-fault medical claim or accident may be reported, such changes in the law have not helped identify and monitor the perpetrators of no-fault motor vehicle insurance fraud.  

Section one of Proposed Int. No. 708-A would also state that the Council finds that abuse of the no-fault automobile insurance system has led to higher automobile insurance costs in New York City, particularly in Brooklyn.  Section one would further note that, according to an October 2004 report issued by a task force established by the Brooklyn Borough President’s Office, it is generally accepted that Brooklyn experiences among the highest automobile insurance rates in the country.   Section one would also note that the Council finds that medical clinics that are primarily established for the purpose of engaging in fraudulent activity with respect to no-fault motor vehicle insurance are an essential element in perpetrating the fraudulent scheme and contributing to the high automobile insurance costs in New York City.  Furthermore, section one would note that the Council therefore finds that medical clinics that bill high amounts of no-fault insurance medical treatment claims should be licensed and subject to a comprehensive regulatory scheme

Section two of Proposed Int. No. 708-A would add a new subchapter thirty-three, entitled “No-fault Insurance Medical Clinics,” to chapter two of title twenty of the Administrative Code of the City of New York.  This subchapter would add the following new sections: § 20-540, § 20-541, § 20-542, § 20-543, § 20-544, § 20-545 and § 20-546.
Section 20-540 of subchapter 33 would provide the definitions under the legislation.  Subdivision 1 would define the term “clinic” to mean any private, non-residential medical facility or practice, other than a hospital as defined in article 28 of the public health law, which provides health care services in the City relating to injuries sustained as a result of motor vehicle accidents.  

Subdivision 2 would define the term “control,” including the terms “controlling,” “controlled by” and “under common control by or with,” to mean the possession, direct or indirect, of the power to direct or cause the direction of the management and policies of an institution, whether through ownership of voting securities, by contract or otherwise.

Subdivision 3 would define the term “health care provider” to mean any physician or other health care professional, including, but not limited to, dentists, nurses, x-ray technicians, physical or occupational therapists, massage therapists, acupuncturists, chiropractors and mental health service professionals, licensed to practice in New York State.

Subdivision 4 would define the term “health care services” to mean any health or mental health services provided by a health care provider relating to injuries sustained as a result of an actual or alleged motor vehicle accident, including, but not limited to, medical, hospital, surgical, nursing, dental, ambulance, x-ray, diagnostic, prescription drug, prosthetic, psychiatric, massage, acupuncture, chiropractic, and physical or occupational therapy and rehabilitation services.

Subdivision 5 would define the term “medical benefits” to mean full or partial payments for health care services.

Subdivision 6 would define the term “motor vehicle” to mean any vehicle operated upon a public highway or public street propelled by any power other than muscular power.

Subdivision 7 would define the term “no-fault insurance medical clinic” to mean any clinic that is subject to the licensing requirements of this subchapter.

Subdivision 8 would define the term “no-fault motor vehicle insurance medical claim” to mean any claim for medical benefits submitted to a no-fault motor vehicle liability insurer under a policy issued by such no-fault motor vehicle liability insurer pursuant to article 51 of the New York State insurance law, which provides “first party benefits” as that term is defined in section 5102 (b) of such article.

Subdivision 9 would define the term “no-fault motor vehicle liability insurer” to mean any insurer, company, corporation, partnership or other individual or entity authorized to transact or transacting business in New York State, or controlling or controlled by or under common control by or with such insurer, company, corporation, partnership or other individual or entity, which sells policies providing medical benefits relating to injuries sustained as a result of motor vehicle accidents.

Subdivision 10 would define the term “owner” to mean any owner, manager, operator or other person or persons having control of a clinic and any authorized agent thereof.

Subdivision 11 would define the term “runner” to mean a person who, for a pecuniary benefit, procures or attempts to procure a client or patient who is the actual or alleged victim of a motor vehicle accident for the purpose of asserting a false or fraudulent no-fault motor vehicle insurance medical claim for the provision of health care services to such client or patient; provided, however, that such term does not include (i) a health care provider who provides a referral for the provision of health care services to another health care provider, (ii) an attorney who provides a referral for the provision of health care services to a health care provider, or (iii) a health care provider who provides a referral for the provision of legal services to an attorney, where, in any such case, the referring individual has no actual or reasonable knowledge that such referral would promote any false or fraudulent activity related to a no-fault motor vehicle insurance claim.

Section 20-541 of subchapter 33 of Proposed Int. No. 708-A would set forth a licensing requirement.  This section would provide that, beginning on January 1, 2007, no person would maintain or operate a clinic where such clinic billed $250,000 or more in no-fault motor vehicle insurance medical claims during the previous calendar year unless such person obtains a license for such clinic pursuant to subchapter thirty-three.  Section 20-541 would further provide that each license issued pursuant to subchapter thirty-three would only apply to a single clinic and would be valid for one year, unless suspended or revoked. 
Section 20-542 of Proposed Int. No. 708-A would provide that an application for any license required pursuant to subchapter thirty-three would be made on a form to be provided by the Department of Consumer Affairs (DCA) Commissioner and would include (i) the name, address and telephone number of the clinic; (ii) the name, address and telephone number of all owners of the clinic; (iii) the name, address and telephone number of any management company hired by such clinic, if applicable; and (iv) a statement that such clinic billed $250,000 or more during the previous calendar year; provided, however, that the DCA would not require disclosure of the actual amount of no-fault insurance medical claims billed by such clinic within the previous calendar year on such application.  Section 20-542 would further provide that a sworn statement by the owner of a no-fault insurance medical clinic stating that such clinic does not use, solicit, direct, hire or employ any runners must be attached to such application.
Section 20-543 of Proposed Int. No. 708-A would set forth the prohibited acts under the proposed subchapter.  Subdivision a would provide that no owner of a no-fault insurance medical clinic could use, solicit, direct, hire or employ any runners.  Subdivision b would provide that no person could act as a runner as part of or in connection with a no-fault insurance medical clinic when such person has actual or reasonable knowledge that the purpose of the owner of such clinic is to falsely or fraudulently assert a no-fault motor vehicle insurance medical claim for the provision of health care services to a client or patient.  

Section 20-544 of Proposed Int. No. 708-A would provide that the DCA commissioner would promulgate any rules as may be necessary for the purposes of implementing and enforcing subchapter 33.

Section 20-545 of Proposed Int. No. 708-A would provide the violations and penalties for the bill.  Subdivision a would provide that any person who violates section 20-541 of the proposed subchapter would be subject to a civil penalty not to exceed $5,000; provided, however, that the DCA Commissioner must issue a written violation in lieu of a civil penalty where the Commissioner finds that such person violated such section due to his or her reasonable belief that his or her clinic did not bill $250,000 or more in no-fault motor vehicle insurance medical claims during the previous calendar year.

Subdivision b of section 20-545 would provide that any person who violates section 20-543 of this subchapter would be guilty of a misdemeanor and would be subject to a civil penalty of not less than $10,000, or a term of imprisonment not to exceed one year, or both.

Subdivision c of section 20-545 would provide that nothing in section 20-545 would be construed to limit the imposition of any other penalty that may be imposed pursuant to any other law, rule or regulation.
Section 20-546 of Proposed Int. No. 708-A would provide that DCA would enforce the provisions of this subchapter.  Section 20-546 would further provide that a proceeding to recover any civil penalty authorized pursuant to § 20-545 of the proposed subchapter would be commenced by the service of a notice of violation returnable to the administrative tribunal of DCA.  Section 20-546 would also note that the notice of violation or copy thereof when filled in and served shall constitute notice of the violation charged.  Section 20-546 would also provide that the administrative tribunal would have the power to render decisions and to impose the remedies and penalties provided for in § 20-545 of the proposed subchapter, in addition to any other remedies or penalties provided for the enforcement of such provisions under any other law including, but not limited to, civil or criminal actions or proceedings.
Section 3 of Proposed Int. No. 708-A would note that if any subdivision, sentence, clause, phrase or other portion of the local law that added the proposed sections is, for any reason, declared unconstitutional or invalid, in whole or in part, by any court of competent jurisdiction, such portion shall be deemed severable and such unconstitutionality or invalidity shall not affect the validity of the remaining portions of the local law that added the proposed sections, which remaining portions shall remain in full force and effect. 


Section 4 of Proposed Int. No. 708-A would provide that the local law shall take effect ninety days after its enactment into law.

Proposed Int. No. 708-A

By Council Members Yassky, Nelson, Barron, Brewer, Fidler, Gentile, Gerson, Liu and Seabrook 

..Title

A Local Law to amend the administrative code of the city of New York, in relation to reducing no-fault motor vehicle insurance fraud. 

..Body

Be it enacted by the Council as follows:


Section 1.  Legislative findings and intent.  The Council finds that fraud in the State’s no-fault automobile insurance system is a significant and costly problem.  According to a 2000 report of the Insurance Information Institute, no-fault automobile insurance medical claims are filed in New York State at a rate that is 30% higher than the median no-fault state nationwide, and the State’s average cost per claim is greater than twice the no-fault median.  Recent changes in New York State law, which reduced the time in which a no-fault medical claim or accident may be reported, have resulted in a decrease in the number of claims and the average cost per claim.  However, such changes in the law did not help identify and monitor the perpetrators of no-fault motor vehicle insurance fraud.  

The Council finds that abuse of the no-fault automobile insurance system has led to higher automobile insurance costs in New York City, particularly in Brooklyn.  According to an October 2004 report issued by a task force established by the Brooklyn Borough President’s Office, it is generally accepted that Brooklyn experiences among the highest automobile insurance rates in the country.   The Council finds that medical clinics that are primarily established for the purpose of engaging in fraudulent activity with respect to no-fault motor vehicle insurance are an essential element in perpetrating the fraudulent scheme and contributing to the high automobile insurance costs in New York City.  The Council therefore finds that medical clinics that bill high amounts of no-fault insurance medical treatment claims should be licensed and subject to a comprehensive regulatory scheme.

§ 2.  Chapter two of title 20 of the administrative code of the city of New York is hereby amended by adding a new subchapter thirty-three to read as follows:

Subchapter 33

No-fault Insurance Medical Clinics

§ 20-540
Definitions.

§ 20-541
License required.

§ 20-542
Application.

§ 20-543 
Prohibited acts.  

§ 20-544 
Rules.    

§ 20-545 
Violations and penalties.  

§ 20-546
 Enforcement.

§ 20-540 Definitions.  For the purposes of this subchapter, the following terms shall have the following meanings:

1.  “Clinic” shall mean any private, non-residential medical facility or practice, other than a hospital as defined in article 28 of the public health law, which provides health care services in the city of New York relating to injuries sustained as a result of motor vehicle accidents.  

2. “Control”, including the terms “controlling”, “controlled by” and “under common control by or with”, shall mean the possession, direct or indirect, of the power to direct or cause the direction of the management and policies of an institution, whether through ownership of voting securities, by contract or otherwise.

3. “Health care provider” shall mean any physician or other health care professional, including, but not limited to, dentists, nurses, x-ray technicians, physical or occupational therapists, massage therapists, acupuncturists, chiropractors and mental health service professionals, licensed to practice in New York state. 

4. “Health care services” shall mean any health or mental health services provided by a health care provider relating to injuries sustained as a result of an actual or alleged motor vehicle accident, including, but not limited to, medical, hospital, surgical, nursing, dental, ambulance, x-ray, diagnostic, prescription drug, prosthetic, psychiatric, massage, acupuncture, chiropractic, and physical or occupational therapy and rehabilitation services.

5. “Medical benefits” shall mean full or partial payments for health care services. 

6. “Motor vehicle” shall mean any vehicle operated upon a public highway or public street propelled by any power other than muscular power.

7.  “No-fault insurance medical clinic” shall mean any clinic that is subject to the licensing requirements of this subchapter.

8.  “No-fault motor vehicle insurance medical claim” shall mean any claim for medical benefits submitted to a no-fault motor vehicle liability insurer under a policy issued by such no-fault motor vehicle liability insurer pursuant to article 51 of the New York state insurance law, which provides “first party benefits” as that term is defined in section 5102 (b) of such article. 

9. “No-fault motor vehicle liability insurer” shall mean any insurer, company, corporation, partnership or other individual or entity authorized to transact or transacting business in New York state, or controlling or controlled by or under common control by or with such insurer, company, corporation, partnership or other individual or entity, which sells policies providing medical benefits relating to injuries sustained as a result of motor vehicle accidents.

 
10.  “Owner” shall mean any owner, manager, operator or other person or persons having control of a clinic and any authorized agent thereof.


11.  “Runner” shall mean a person who, for a pecuniary benefit, procures or attempts to procure a client or patient who is the actual or alleged victim of a motor vehicle accident for the purpose of asserting a false or fraudulent no-fault motor vehicle insurance medical claim for the provision of health care services to such client or patient; provided, however, that such term does not include (i) a health care provider who provides a referral for the provision of health care services to another health care provider, (ii) an attorney who provides a referral for the provision of health care services to a health care provider, or (iii) a health care provider who provides a referral for the provision of legal services to an attorney, where, in any such case, the referring individual has no actual or reasonable knowledge that such referral would promote any false or fraudulent activity related to a no-fault motor vehicle insurance claim.

§20-541 License required.  Beginning on January 1, 2007, no person shall maintain or operate a clinic where such clinic billed two hundred fifty thousand dollars or more in no-fault motor vehicle insurance medical claims during the previous calendar year unless such person obtains a license for such clinic pursuant to this subchapter.  Each license issued pursuant to this subchapter shall only apply to a single clinic and shall be valid for one year, unless suspended or revoked. 

§20-542 Application. An application for any license required pursuant to this subchapter shall be made on a form to be provided by the commissioner and shall include (i) the name, address and telephone number of the clinic; (ii) the name, address and telephone number of all owners of the clinic; (iii) the name, address and telephone number of any management company hired by such clinic, if applicable; and (iv) a statement that such clinic billed two hundred fifty thousand dollars or more during the previous calendar year; provided, however, that the department shall not require disclosure of the actual amount of no-fault insurance medical claims billed by such clinic within the previous calendar year on such application.  A sworn statement by the owner of a no-fault insurance medical clinic stating that such clinic does not use, solicit, direct, hire or employ any runners shall be attached to such application.

§ 20-543 Prohibited acts.  a. No owner of a no-fault insurance medical clinic shall use, solicit, direct, hire or employ any runners.  

b.  No person shall act as a runner as part of or in connection with a no-fault insurance medical clinic when such person has actual or reasonable knowledge that the purpose of the owner of such clinic is to falsely or fraudulently assert a no-fault motor vehicle insurance medical claim for the provision of health care services to a client or patient.  

§ 20-544 Rules.  The commissioner shall promulgate any rules as may be necessary for the purposes of implementing and enforcing this subchapter.

§ 20-545 Violations and penalties.  a.  Any person who violates section 20-541 of this subchapter shall be subject to a civil penalty not to exceed five thousand dollars; provided, however, that the commissioner shall issue a written violation in lieu of a civil penalty where the commissioner finds that such person violated such section due to his or her reasonable belief that his or her clinic did not bill two hundred fifty thousand dollars or more in no-fault motor vehicle insurance medical claims during the previous calendar year.

b. Any person who violates section 20-543 of this subchapter shall be guilty of a misdemeanor and shall be subject to a civil penalty of not less than ten thousand dollars, or a term of imprisonment not to exceed one year, or both.

c. Nothing in this section shall be construed to limit the imposition of any other penalty that may be imposed pursuant to any other law, rule or regulation.

§ 20-546 Enforcement. The department shall enforce the provisions of this subchapter.  A proceeding to recover any civil penalty authorized pursuant to § 20-545 of this subchapter shall be commenced by the service of a notice of violation returnable to the administrative tribunal of the department.  The notice of violation or copy thereof when filled in and served shall constitute notice of the violation charged.  The administrative tribunal shall have the power to render decisions and to impose the remedies and penalties provided for in § 20-545 of this subchapter, in addition to any other remedies or penalties provided for the enforcement of such provisions under any other law including, but not limited to, civil or criminal actions or proceedings.  
§ 3.  Severability. If any subdivision, sentence, clause, phrase or other portion of the local law that added this section is, for any reason, declared unconstitutional or invalid, in whole or in part, by any court of competent jurisdiction, such portion shall be deemed severable and such unconstitutionality or invalidity shall not affect the validity of the remaining portions of the local law that added this section, which remaining portions shall remain in full force and effect. 

 § 4.  Effective date.  This local law shall take effect ninety days after its enactment into law.
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