Int. No. 760

By Council Members Lappin, Brewer, Felder, Gentile, James, Liu, Palma, Stewart and Gerson

..Title

A Local Law to amend the administrative code of the city of New York, in relation to the appointment of an independent monitor with respect to construction sites.

..Body

Be it enacted by the Council as follows:

Section 1.  Chapter 2 of title 28 of the administrative code of the city of New York, as added by local law number 33 for the year 2007, is amended by adding a new article 217 to read as follows:

Article 217

Independent monitor

§28-217.1 Independent monitor.  (a) In addition to any other remedies or penalties authorized by law, the commissioner shall appoint an independent monitor with respect to any site where construction-, excavation- or demolition-related activities are taking place when the owner of such site, the general contractor or any other person performing such activities at such site has been found liable in the aggregate of three or more immediately hazardous or major violations relating to such activities at such site within any six-month period. Such independent monitor shall perform monitoring services until the issuance of a certificate of occupancy for each building or structure situated on such site or the completion of a particular type of activity, as the commissioner deems appropriate.

(b) Such independent monitor shall be selected from a list of qualified independent monitors established by the commissioner which list shall be made publicly available.  The appointment shall be made of the independent monitor who is at the top of such list.  Where the independent monitor on the top of such list declines the appointment the next listed independent monitor shall be appointed and such procedures shall continue until an independent monitor on such list accepts the appointment.  Any independent monitor who declines an appointment shall be placed at the bottom of such list.

(c)  Every independent monitor shall be subject to the restrictions set forth in chapter sixty-eight of the New York city charter. 

§28-217.2  Cost of an independent monitor.  The costs of an independent monitor shall be borne by the owner of the site or the general contractor at the site where construction-, excavation- or demolition-related activities are being monitored.  The amount of such costs and the manner of payment of such costs shall be established by the commissioner by rule but no cost attendant to the appointment and performance of an independent monitor shall be borne by the city. 

§28-217.3  Monitoring and supervision.  (a) The independent monitor shall supervise the construction-, excavation- or demolition-related activities within the scope and period of time agreed upon with the commissioner and in accordance with and in the manner prescribed by the provisions of the charter, the code and the rules of the department, except as hereinafter provided.  The independent monitor shall make such recommendations to the commissioner as the independent monitor deems appropriate or as agreed upon with the commissioner but all recommendations of the independent monitor shall be subject to review by the commissioner.  For such purpose, employees of the independent monitor shall be designated as authorized representatives of the commissioner pursuant to section 28-103.13 of this code with authority to enter upon and examine and inspect at all reasonable times any site, building or structure within the scope of their monitoring activities.

(b) Employees of the independent monitor and any independent contractor engaged by an independent monitor shall not accept any compensation or remuneration from any source other than such independent monitor or the department for services rendered pursuant to this article. 

(c) The independent monitor shall submit such reports in such manner and using such forms as are prescribed by the commissioner.

§28-217.4  Records. The independent monitor shall keep and maintain records relating to the services performed on behalf of the department in such manner and for such period of time as shall be established by the commissioner by rule or by agreement with the commissioner.

§28-217.5 Corruption prevention guidelines.  The commissioner shall develop corruption prevention guidelines to be used by independent monitors to detect and punish corrupt conduct by their employees or an independent contractor engaged by such independent monitor in carrying out their duties on behalf of the independent monitor, which shall not be less stringent than the corruption prevention protocols for employees of the department.  Such guidelines shall provide for the dismissal of employees and termination of the services of an independent contractor who are found to be engaged in corrupt activities, including the solicitation and acceptance of gratuities or remuneration other than that permitted by this article.  

§28-217.6  Performance review by the commissioner.  The commissioner shall establish procedures for the audit, inspection, examination and review of services performed by an independent monitor to ensure that the supervision services performed by each independent monitor are carried out in a manner consistent with the provisions of this article and all other applicable statutes, laws, rules or regulations.  Based upon such review or an assessment of an independent monitor’s implementation of the department’s corruption prevention guidelines or for other valid reason, the commissioner may terminate the services of an independent monitor, and remove an independent monitor from the list of authorized independent monitors.  The commissioner shall periodically review the list of independent monitors but in no event less often than every two years and may remove an independent monitor from or add independent monitors to such list.

§28-217.7  Jurisdiction of the fire department.  The provisions of this article shall not be construed to affect, alter or amend the jurisdiction of the fire department pursuant to sections 487 and 488 of the charter.

§2.  Paragraph a of subdivision 6 of section 666 of the New York city charter, as amended by local law number 107 for the year 1993, is amended to read as follows:


(a) except  as  otherwise  provided  by  law, any order, requirement, decision or determination  of  the  commissioner  of  buildings  or  any  borough superintendent of buildings acting under a written delegation of  power  from  the  commissioner of buildings filed in accordance with the  provisions of subdivision (b) of section six hundred  forty-five,  or  a  not-for-profit corporation or independent monitor  acting  on  behalf  of  the  department  of  buildings pursuant to section 27-228.6 or ​28-217.1 of the code, or


§3.  Severability.  If any subdivision, sentence, clause, phrase or other portion of this local law is, for any reason, declared unconstitutional or invalid, in whole or in part, by any court of competent jurisdiction, such portion shall be deemed severable and such unconstitutionality or invalidity shall not affect the validity of the remaining portions of the local law that added this section, which remaining portions shall remain in full force and effect.
§4. This local law shall take effect on July 1, 2008 except that the commissioner of buildings shall take such actions, including the promulgations of rules, as are necessary for implementation of this local law prior to such effective date.  
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