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          1  GENERAL WELFARE AND WOMEN'S ISSUES

          2                 CHAIRPERSON DiBRIENZA: Good morning,

          3  ladies and gentlemen. I am Councilman Steve

          4  DiBrienza, Chair of the Committee on General

          5  Welfare, members of the Committee include Council

          6  Members Eldridge, Malave-Dilan, Linares, Watkins,

          7  Henry, Perkins and sitting to my right, Council

          8  Member Mike Abel from Queens. We expect before the

          9  hearing is done to have all of the members of the

         10  Committee participate, and they will be here by the

         11  time we conclude this session.

         12                 We are also conducting the hearing

         13  jointly with the Committee on Women, Chaired by

         14  Council Member Eldridge. Much of the jurisdiction of

         15  the General Welfare Committee in ways overlaps with

         16  the Committee on Women. For example, in Child Care

         17  Services, which was our jurisdiction is now, in the

         18  first instance those issues are looked at by the

         19  Committee on Women's Issues. In this case the issue

         20  of gender-motivated violence particularly against

         21  women falls under the purview of the Committee, but

         22  also is looked at by the Committee on Women's

         23  Issues. So, we have set the hearing as joint,

         24  although technically, for the record, the bill is

         25  before the General Welfare Committee and it will be
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          2  the General Welfare Committee members who will vote

          3  on the bill. We have been joined by Council Member

          4  Reverend Lloyd Henry, also a member of the General

          5  Welfare Committee.

          6                 I am going to turn it over just a

          7  moment to the Speaker. This bill that we are here to

          8  have a final discussion and ultimately a vote on is

          9  a proposed, a bill proposed by the Speaker, and many

         10  other members of the Council, including members of

         11  both Committees, Chair Eldridge and myself, and so

         12  many other members of the Committee, of the

         13  Committees and Council as a whole, which would amend

         14  the Administrative Code of the City of New York to

         15  protect individuals who are the victims of

         16  gender-motivated violence. There is a well-known

         17  history here, the Violence Against Women's Act out

         18  of Congress, which established, among other things,

         19  the private right of action, was itself struck down,

         20  you will hear more about that. We cannot repass that

         21  law, that's a federal law, we need congressional

         22  action. We certainly all hope that that happens in

         23  the next session, when and if it is convened. But in

         24  the meantime, the Speaker and all of us who support

         25  could act quickly, and have acted quickly, in an
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          2  attempt on the City level to at least, I won't use

          3  the word reestablish, but in the broad sense

          4  reestablish, but in the narrow sense establish a

          5  civil right of action for victims of gender-related

          6  violence.

          7                 With that I will say to you that it

          8  is always a privilege for this Chair and the

          9  Committee, and I will speak for Council Member

         10  Eldridge and the other members of the Committee to

         11  work even more closely with the Speaker on a

         12  particular piece of legislation than we do in

         13  general on all of our work, and so let me turn it

         14  over to the Speaker of the Council, Peter Vallone.

         15                 SPEAKER VALLONE: Thank you very much,

         16  Mr. Chair, my colleagues, the people interested in

         17  this bill.

         18                 First of all, as Speaker, I want to

         19  welcome everyone here, obviously, because I think it

         20  is a very important piece of legislation that will

         21  protect and strengthen the rights of the victims of

         22  domestic violence.

         23                 We will be hearing testimony from a

         24  group of advocates who have devoted their lives to

         25  fighting domestic violence and protecting victims'
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          2  rights.

          3                 The Gender-Motivated Violence

          4  Protection Act is the first of its kind, to my

          5  understanding, in the country. Once enacted, this

          6  legislation will provide domestic violence victims

          7  with a private civil cause of action against their

          8  abusers that offers a strong measure of economic

          9  protection. You ask why is it so important that we

         10  have economic protection for victims of domestic

         11  violence? Well, because domestic violence tears

         12  families apart, and too often leaves the victims out

         13  in the cold.

         14                 Individuals who have been subjected

         15  to violence in a home can only move on with their

         16  lives and provide a safe home for their children if

         17  they are financially independent. So, while state

         18  and federal and criminal laws have been created to

         19  address and prevent the criminal act of domestic

         20  violence, little has been done to protect the

         21  economic interests of domestic violence victims.

         22                 In 1994, the federal government,

         23  through the Violence Against Women's Act, attempted

         24  to provide this protection to women by creating a

         25  private civil cause of action against their
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          2  batterers.

          3                 Unfortunately, several months ago the

          4  United States Supreme Court struck down this

          5  provision. The Court held that the Constitution

          6  provided no basis for such a cause of action, noting

          7  that this law is best left for local government. And

          8  that is why I introduced Intro. 752-A, the

          9  Gender-Motivated Violence Protection Act, to fill

         10  that gap left by the Supreme Court and to provide

         11  the victims of domestic violence with an added

         12  measure of economic protection.

         13                 This common sense approach is

         14  designed to send a message to perpetrators of

         15  domestic violence, that in addition to criminal

         16  penalties, they will face stiff economic penalties

         17  for committing what we believe is a crime of

         18  violence that hurts our society at its very core.

         19  This legislation is about protecting and supporting

         20  New York City families. The City Council has led the

         21  fight to end the cycle of violence that plagues far

         22  too many New York City homes, and this City Council

         23  legislation will serve as a model for local

         24  governments throughout the country.

         25                 And I am very pleased to report, Mr.
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          2  Chairman, that the Mayor and the Administration have

          3  suggested several amendments which would make this

          4  even tougher, and I think that is very good. We

          5  started off by making this a rebuttable presumption

          6  in the civil courts, but the Mayor properly pointed

          7  out, and I certainly agree, as someone who used to

          8  practice criminal law, that rather than making it a

          9  rebuttable presumption, we will make it a

         10  presumption. Because when you are convicted of a

         11  crime, that becomes a presumption, not a rebuttable

         12  presumption, that becomes a presumption of

         13  wrongdoing in a civil case, which is what we are

         14  talking about here which makes it that much easier

         15  to win a case that is brought against someone who is

         16  convicted of the crime of domestic violence, and so

         17  the Administration has now been working with us on

         18  this, which is a very good sign, because we try to

         19  have legislation that once passed will enjoy the

         20  support of the Mayor so that we don't wind up with

         21  litigation that might prevent what we are trying to

         22  do. So, that's a good sign and I think we are in the

         23  right direction and I want to thank you, Mr.

         24  Chairman, and Chairperson Ronnie Eldridge, and

         25  certainly the members of this Committee who are here
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          2  and look for a swift resolution to a problem that

          3  occurred because Congress with the best of motives

          4  tried to fill this gap and the Supreme Court said,

          5  hey, even though it is a good idea, you don't have

          6  the jurisdiction to do it. This is the matter of

          7  stage frights in local government and we, as the

          8  largest of local government in this country should

          9  take the lead and we will take the lead under your

         10  leadership, and we will I think have a law that will

         11  sustain attack and also will serve as a model for

         12  the rest of the country.

         13                 So, thank you very much.

         14                 CHAIRPERSON DiBRIENZA: Thank you, Mr.

         15  Speaker, again for such quick and decisive action,

         16  attracting so many of us as members, as chairs and

         17  otherwise, to be co-sponsors of this important piece

         18  of legislation. As expected, we have been joined by

         19  additional members of the Committee, Council Member

         20  Bill Perkins, still fresh after a long day of

         21  working on a big conference yesterday up at Columbia

         22  and taking care of completely unrelated but yet

         23  important matters for so many of our citizens.

         24                 Back to the issue at hand, we have a

         25  memorandum in support issued by the Mayor's Office
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          2  which the Speaker made reference to, such that

          3  Introductory Number 752, now called 752-A because of

          4  that amendment on the presumption question, is

          5  before us, not only for Committee consideration but

          6  with the support of the Mayor's Office, the Mayor

          7  and the Mayor's Office.

          8                 We have three sets of witnesses,

          9  three witnesses I should say, four witnesses divided

         10  into three groupings. Our first witness will be

         11  Julie Goldscheid, who is from NOW Legal Defense

         12  Fund, I believe was involved in the, and you will

         13  hear from her in a moment, from the case, originally

         14  a federal lawsuit, the lawsuit surrounding a federal

         15  action.

         16                 All of the witnesses who appear

         17  before the General Welfare Committee are first sworn

         18  by Counsel.

         19                 I direct your attention to Counsel to

         20  the Committee.

         21                 COUNSEL TO COMMITTEE: Please raise

         22  your right hand.

         23                 Do you solemnly swear or affirm that

         24  the testimony you are about to give is the truth,

         25  the whole truth and nothing but the truth?
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          2                 MS. GOLDSCHEID: I do.

          3                 COUNSEL TO COMMITTEE: Please state

          4  your name and affiliation for the record.

          5                 MS. GOLDSCHEID: My name is Julie

          6  Goldscheid, and I am the Acting Legal Director at

          7  NOW Legal Defense and Education Fund.

          8                 CHAIRPERSON DiBRIENZA: Welcome. And

          9  as you begin, let me just also introduce Council

         10  Member Jim Oddo from the Borough of Staten Island,

         11  not a member of the General Welfare Committee, but a

         12  member of the Women's Issues Committee, and as I

         13  explained, it's a joint session.

         14                 You can begin.

         15                 MS. GOLDSCHEID: Thank you very much.

         16  I would like to thank you for inviting me to testify

         17  this morning and commend the Council for taking a

         18  lead on this important issue. As you have heard, my

         19  name is Julie Goldscheid, I am Acting Legal Director

         20  and Senior Staff Attorney at NOW Legal Defense and

         21  Education Fund.

         22                 As you may know, NOW Legal Defense is

         23  the leading national not-for-profit women's rights

         24  organization that for 30 years has been using the

         25  power of the law to define and defend women's
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          2  rights, and working to end violence against women in

          3  particular has been at the heart of our mission and

          4  you probably know about our ground-breaking work in

          5  1994 Violence Against Women Act and its recent

          6  reauthorization.

          7                 As you have heard, part of the 1994

          8  law was the civil rights remedy that was declared

          9  unconstitutional by the Supreme Court last May in

         10  the case of United States versus Morrison, and you

         11  were correct in stating earlier that I did litigate

         12  that case before the Supreme Court. So, I

         13  particularly commend the Council for taking this

         14  initiative to pick up where the Supreme Court really

         15  left off in saying that this is an issue that State

         16  and local government should address with all of the

         17  force of the law.

         18                 What I would like to do today is to

         19  talk a little about why this remedy is important,

         20  why Violence Against Women does violate victims'

         21  civil rights and why it warrants a special kind of

         22  redress and also talk a little about the Supreme

         23  Court decision and where it leaves local governments

         24  and I would be happy to answer any questions that

         25  you might have.
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          2                 SPEAKER VALLONE: On this matter I

          3  have to go meet with the Mayor now and I am not

          4  going to be able to stay for the whole testimony,

          5  but do you agree that we have the jurisdiction to do

          6  this? Is there any question in your mind that we

          7  have any jurisdictional problem?

          8                 MS. GOLDSCHEID: Not any question as

          9  far as I could see.

         10                 SPEAKER VALLONE: That's terrific. I

         11  needed that testimony for the record.

         12                 MS. GOLDSCHEID: I will start off by

         13  saying that NOW Legal Defense strongly endorses

         14  Intro. 752-A, which as you know, it provides a sense

         15  of gender-motivated violence, a private cause of

         16  action against their perpetrators, which is really

         17  the same type of remedy that was provided by the

         18  VAWA, that is shorthand for the Violence Against

         19  Women Act, civil rights remedy.

         20                 I just would like to start by giving

         21  you a few examples of the ways that violence against

         22  women frequently violates the victims' civil rights,

         23  and this is at the heart of the congressional

         24  testimony that underlie the enactment of the 1994

         25  Civil Rights Law. Congress recognized, as has the
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          2  United States Supreme Court, that bias-motivated

          3  conduct inflicts a greater harm to individuals and

          4  society than other crimes, both because of its

          5  emotional impact, the potential for retaliatory

          6  times, and the possibility of provoking the broader

          7  community.

          8                 Examples of the way that gender bias

          9  infuses crimes such as domestic violence, sexual

         10  assault and stalking abound, the Morrison case was a

         11  prime example. There, for example, the defendant

         12  used profanity and he bragged to his fellow

         13  classmates about how he sexually exploited women

         14  after he had raped Christie Broncala (phonetic).

         15                 As you may know, the Morrison case

         16  that went up to the Supreme Court involved an

         17  alleged gang rape of a college freshman by several

         18  members of the school's football team. She was in

         19  her college dorm. It was several weeks after she had

         20  started, began her college career. They gang raped

         21  her, used profanity during the rape and then, as I

         22  said, bragged about how they sexually exploited

         23  women. This is similar to what we see,

         24  unfortunately, in many other cases.

         25                 Domestic violence cases, for example,
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          2  batterers commonly attempt to coerce their partners'

          3      conformity to traditional gender roles, they

          4  commonly use misogynous epithets while they abuse

          5  their partners, and they often interfere with their

          6  partner's employment, which is often their only

          7  avenue for economic independence, in an attempt to

          8  confine women to a stereotypic role.

          9                 We see gender motivation in other

         10  forms of violence against women, as well. You may

         11  remember the example, I believe it was last year, of

         12  a gang rape that occurred in Florida, the woman who

         13  was at a fraternity party. The fraternity had

         14  videotaped this gang rape, in which while she was

         15  being raped, several other members of the fraternity

         16  commented as if it was a sports activity, stating

         17  things, for example, "This is what you call rape.

         18  Rape. Rape. Rape white trash. It is rape thirty in

         19  the morning." She fled the fraternity crying, went

         20  to the local police, but after viewing the video the

         21  local police arrested the woman, claiming that she

         22  made a false report because the video demonstrated

         23  her consent. We clearly still have a long way to go

         24  in fighting these crimes.

         25                 And of course who can forget the
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          2  horrific images of women being assaulted by gangs of

          3  cheering men that was displayed continuously on the

          4  news after the Puerto Rican Day Parade in this City.

          5  For these and many other reasons it is important

          6  that State and local governments use all the force

          7  of the law to give victims of these kinds all

          8  possible manner of redress, and I believe that

          9  Intro. 752-A does just that.

         10                 To address the Morrison Decision for

         11  just a moment. What the Court did there, as has been

         12  mentioned earlier, was it really struck the law as

         13  being an unconstitutional exercise of Congress'

         14  federal power. As you know, this case followed along

         15  the line of decisions curtailing the scope of

         16  federal laws, saying that crimes like domestic

         17  violence, sexual assault and stalking are matters

         18  for local government. Nowhere in the decision did

         19  the court question the authority of local

         20  governments to enact laws like this, and nowhere did

         21  they question the importance of having a remedy for

         22  gender-based violence.

         23                 In case after case throughout the

         24  country, before the civil rights remedy was struck,

         25  courts recognized that domestic violence and sexual
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          2  assault can violate the victims' civil rights, and

          3  warrants a damages recovery.

          4                 Even in the Morrison case, every

          5  court to address the case before the Supreme Court

          6  recognized that the acts alleged there may have been

          7  gender-motivated, suggesting that Christie Broncala,

          8  the young woman in the case, would warrant recovery.

          9  But now that that federal law is no longer in

         10  effect, it is all the more important for state and

         11  local governments to provide all appropriate

         12  remedies to prevent domestic violence, sexual

         13  assault and stalking and to provide effective

         14  remedies when these crimes persist. So, Intro. 752-A

         15  represents just such a critical initiative.

         16                 Similar legislation was introduced in

         17  Arizona, Illinois, and in New York State, at the

         18  state level, which would provide analogous remedies,

         19  but none of those laws would be enacted. So, to my

         20  knowledge I would agree that if New York City were

         21  to enact Intro. 752-A, it would be the first in the

         22  country, and would take the lead in that regard. It

         23  would mark an important advance in the City's

         24  commitment to civil rights and to equality for all

         25  and to the end of violence and the promotion of
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          2  safety.

          3                 Thank you.

          4                 CHAIRPERSON DiBRIENZA: Thank you for

          5  your testimony. I don't know if there are any

          6  questions, I don't see any.

          7                 It is always interesting when in fact

          8  we can take very decisive action, leading action, if

          9  you will, the City Council, the City of New York has

         10  done it in a number of areas, I think as Chair of

         11  this Committee on General Welfare, and, again, I can

         12  speak again I think for Council Member Eldridge as

         13  both a member of this Committee and Chair of the

         14  Women's Issues Committee, it is all the more

         15  pleasing to be able to take definitive action in

         16  such a sensitive area. So, I thank you for your

         17  testimony.

         18                 MS. GOLDSCHEID: Thank you.

         19                 CHAIRPERSON DiBRIENZA: I want to let

         20  the record be clear that Intro. 752-A would allow

         21  claims for compensatory and punitive damages,

         22  injunctive and declaratory relief, attorneys' fees

         23  and costs and other such relief as the courts might

         24  find appropriate. The bill would extend the statute

         25  of limitations for making claims against the
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          2  perpetrator of gender-motivated violence to seven

          3  years, provides for a tolling of that time period in

          4  the cases of disability due to injuries suffered or

          5  infancy as defined in New York's civil procedure

          6  law. It would define a crime of violence in specific

          7  ways, and it would further define a crime of

          8  violence motivated by gender as a crime of violence

          9  that is committed because of the victim's gender.

         10                 Finally, as discussed in terms of why

         11  it is 752-A, not 752, it would provide that a

         12  criminal conviction for the act or acts that form

         13  the basis of the civil action, would be considered

         14  conclusive evidence that the act did occur. So, if

         15  you are convicted in a court of law beyond a

         16  reasonable doubt in a criminal proceeding, you then

         17  have a civil proceeding where that very conviction

         18  is conclusive evidence that in fact the act did

         19  occur. So, this is a strong piece of legislation and

         20  I appreciate the details which the witness presents,

         21  the history and the detail with which our staff and

         22  the legal staff of the Council has put together, the

         23  technical aspect of 752-A.

         24                 COUNCIL MEMBER HENRY: If I may just

         25  direct a question to you?
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          2                 CHAIRPERSON DiBRIENZA: Yes, sir.

          3                 COUNCIL MEMBER HENRY: This bill does

          4  not address the age factor. Suppose the perpetrator

          5  or perpetrators are minors, will they be tried as

          6  adults?

          7                 CHAIRPERSON DiBRIENZA: Well, it

          8  wouldn't affect the criminal law, in other words,

          9  how one is tried in the Criminal Courts remains the

         10  same. This is for the victim to have this additional

         11  civil cause of action where they can sue for

         12  financial damages, and we can get some clarification

         13  on how that is affected, if at all, by -- you are

         14  raising a question of if it is affected at all by

         15  the age of the perpetrator, let us get you some

         16  clarification on that. But, again, on the criminal

         17  side of things, the status quo is there, that is to

         18  say criminal actions are brought, that criminal

         19  actions, and the nature of those criminal actions

         20  are affected by the perpetrator's age. I will get

         21  you clarification on the civil side.

         22                 Let us turn to the next witness. We

         23  thought the Public Advocate himself wanted to

         24  testify, a conflict prevents that. His counsel is

         25  here to present the Public Advocate's comments.
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          2  Assuming you are reading a statement from the Public

          3  Advocate you don't have to be sworn. If it is a

          4  statement that you are making then you do. So, is it

          5  a statement from the Public Advocate?

          6                 COUNSEL TO PUBLIC ADVOCATE: It is a

          7  statement on behalf of the Public Advocate.

          8                 CHAIRPERSON DiBRIENZA: Then you can

          9  just read that into the public record.

         10                 COUNSEL TO PUBLIC ADVOCATE: I

         11  apologize for Mark not being able to be here today,

         12  he is very, very interested in this subject. He had

         13  a scheduling conflict and knowing how strongly I

         14  feel about it as well, he authorized me to speak on

         15  his behalf and deliver his testimony.

         16                 I want to begin by of course thanking

         17  Speaker Vallone for his leadership here, as well as

         18  Council Members DiBrienza and Eldridge, as well as

         19  the 32 other Council members who are sponsoring this

         20  important bill. It has a long list of sponsors. Mark

         21  Green is very proud to be one of the prime sponsors

         22  of a bill soon to become law that is, in fact, as

         23  best anybody can tell, and if Julie Goldschied says

         24  so, then it's got to be true, it is going to be the

         25  first of its kind in the country to provide a
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          2  private rights, a civil private right of action for

          3  victims of gender-based violence, enabling them, as

          4  Council Member DiBrienza explained, to go to court,

          5  to seek damages and other relief, including

          6  attorneys' fees from perpetrators of acts against

          7  them that would be deemed criminal whether or not

          8  they have been prosecuted as criminals.

          9                 Just last May women and men all over

         10  the country were deeply dismayed by the decision of

         11  the Supreme Court in the United States versus

         12  Morrison. As Julie Goldscheid described, and she of

         13  course argued the case before the Supreme Court, she

         14  is the preeminent expert on it, it struck down the

         15  provision of VAWA, Violence Against Women's Act,

         16  which permitted victims of gender-motivated violence

         17  to sue their attackers in federal or state court for

         18  compensatory or punitive damages, attorneys' fees

         19  and other relief.

         20                 One of the plaintiffs in that case

         21  was Christie Brancala, whom Julie Goldscheid has

         22  just described to you, and the further description

         23  is in the testimony here, I won't repeat it orally,

         24  but just remind this Council that the court ruled by

         25  a five to four vote that Congress lacked the
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          2  authority under the federal constitution to

          3  legislate in this arena and left the matter to the

          4  localities.

          5                 It is to the enormous credit to this

          6  Council and its leadership that it stepped

          7  immediately into the breach created by that decision

          8  and introduced this bill that is before you today.

          9                 In New York City we know full well

         10  the profound economic and personal consequence of

         11  gender-based and domestic violence, which are not

         12  always the same. VAWA was focused in addition, as is

         13  this bill, on stranger violence. It isn't

         14  necessarily family violence, although the two

         15  obviously overlap.

         16                 We understand in New York City that

         17  such violence is pervasive. It continues to impede

         18  women's ability to compete equally in the

         19  marketplace, and the workplace, to travel as easily

         20  and safely as men, to protect themselves and their

         21  children, and to obtain the economic independence

         22  that can free them from their batterers, or from the

         23  economic and psychological consequences of stranger

         24  violence.

         25                 Indeed, violence against women is the
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          2  one category of crime that has not gone down in New

          3  York City in recent years. Statistics from '97 and

          4  '98, which are the most recent that I saw from the

          5  Police Department, indicated that while other

          6  categories all went down, crimes against women and

          7  domestic family offenses in particular went up.

          8                 Congress also recognized the scope of

          9  the problem generally when it enacted VAWA, having

         10  determined as Julie explained, that gender-motivated

         11  violence prevents many women from engaging in

         12  businesses, reduces their employment opportunities

         13  and productivity, increases health costs, and limits

         14  women's ability to participate fully in national and

         15  local economies.

         16                 That's why the Public Advocate

         17  strongly supports this bill, as well as other bills

         18  he has introduced with Council Members DiBrienza,

         19  Eldridge and Leffler, and many others, that are

         20  designed to break the cycle of economic inequality,

         21  dependence and fear.

         22                 Today with Intro. 752-A, the Council

         23  takes a vital first step.

         24                 At their next meeting on December

         25  11th, I understand that these two committees will
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          2  consider Intro. 400-A, which will add domestic

          3  violence victims to the list of those protected by

          4  New York City's Human Rights Law from discrimination

          5  in employment, that, too, will be the first of its

          6  kind in the United States.

          7                 When these bills become law, a women

          8  subjected to gender-based crime or domestic

          9  violence, and, again, of course they overlap, will

         10  be able to seek damages from the perpetrator and

         11  will be protected from retaliation by her employer

         12  if she reveals her situation. Both laws will only

         13  apply where a high standard is met.

         14                 Intro. 752-A only permits a lawsuit

         15  where the perpetrator's conduct would constitute a

         16  crime, and Intro. 400-A will not provide any special

         17  employment privileges or accommodations, it will

         18  only protect a woman from being punished at work

         19  because she has been a victim of a criminal or a

         20  family offense.

         21                 Finally, the last of the trio of

         22  bills that the Public Advocate and Council Member

         23  Steve DiBrienza and Eldridge have introduced is

         24  Intro. 732, which is a proposal to create model

         25  policies for City of New York agencies, for
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          2  identifying and addressing domestic violence and

          3  abuse as it affects City workers at the workplace,

          4  including, when necessary, by providing unpaid leave

          5  for victims who need to find new housing, for

          6  example, move to a shelter, or take other steps to

          7  escape their batterers, and/or protect themselves

          8  and their families.

          9                 We look forward to a hearing on that

         10  bill during the next session of the Council.

         11                 Again, on behalf of Public Advocate

         12  Mark Green, I thank these Committees and Speaker

         13  Vallone for supporting these initiatives, and

         14  placing New York City in the forefront in the

         15  struggle against the ravages of violence against

         16  women.

         17                 CHAIRPERSON DiBRIENZA: Thank you very

         18  much. Give our best to the Public Advocate.

         19                 And you are correct, in addition to

         20  this landmarked legislation proposed by the Speaker

         21  and sponsored I think by every, virtually every

         22  other member here, on December 11th, again,

         23  technically before the General Welfare Committee,

         24  but because of how closely we work, it will be

         25  another joint session wherein we expect to pass
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          2  Intro. 400-A which was the subject of earlier

          3  testimony in an earlier hearing, the bill that the

          4  Advocate and myself and Council Member Eldridge and

          5  Leffler introduced, but it has also gained the

          6  support of many, many co-sponsors. Taken together I

          7  think we do important work for the women of this

          8  City, and quite frankly, for all of the citizens of

          9  this City. So, again, send him our best. Thank you.

         10                 COUNSEL TO PUBLIC ADVOCATE: Thank

         11  you.

         12                 COUNCIL MEMBER ODDO: Mr. Chairman?

         13                 CHAIRPERSON DiBRIENZA: I'm sorry.

         14                 COUNCIL MEMBER ODDO: No question for

         15  the witness, I would just ask if I could have my

         16  name added as a sponsor of the bill?

         17                 CHAIRPERSON DiBRIENZA: Absolutely.

         18  Counsel to the Committee will direct the appropriate

         19  administrator to do that.

         20                 Final witnesses for today's hearing

         21  before we call the vote on Intro. 752-A will be

         22  Dorchen Leidholdt and Rona Solomon. Will you join

         23  us, both of you? One is from Sanctuary for Families,

         24  and one is from Center for Elimination of Violence

         25  in the Family.
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          2                 Again, if I can direct your attention

          3  to Counsel of the Committee, witnesses who appear in

          4  their own right, as opposed to on behalf of a

          5  person, are addressed by counsel.

          6                 COUNSEL TO COMMITTEE: Please raise

          7  your right hands.

          8                 Do you solemnly swear the testimony

          9  you are about to give is the truth, the whole truth

         10  and nothing but the truth?

         11                 MS. SOLOMON: I do.

         12                 MS. LEIDHOLDT: I do.

         13                 COUNSEL TO COMMITTEE: Please state

         14  your name and affiliation for the record.

         15                 MS. LEIDHOLDT: I am Dorchen

         16  Liedholdt, and I am Director of the Center for

         17  Battered Women's Legal Services at Sanctuary for

         18  Families.

         19                 MS. SOLOMON: My name is Rona Solomon,

         20  I am Deputy Director of Center for Elimination of

         21  Violence in the Family, and I am presenting

         22  testimony from Judith Kahan, who is Executive

         23  Director of the Center and Co-Chair of the New York

         24  City Coalition of Domestic Violence Residential

         25  Service Providers.
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          2                 CHAIRPERSON DiBRIENZA: I apologize, I

          3  wanted to make sure that the Council member was

          4  listed as a co-sponsor which adds to the breath of

          5  the bill, so I wanted to make sure that occurred.

          6  Now that you are sworn in, if you can decide who is

          7  going to go first and give your testimony. It's up

          8  to you.

          9                 MS. SOLOMON: Okay. As I said, I am

         10  testifying on behalf of Judith Kahan, who is the

         11  Executive Director of the Center for Elimination of

         12  Violence in the Family.

         13                 The Center was founded in 1976 and

         14  was the first corporation formed in New York State

         15  to help battered women and their children.

         16                 We now shelter 400 to 500 domestic

         17  violence survivors each year and provide

         18  community-based services to many more. Domestic

         19  violence is such a prevalent crime in New York City

         20  that our shelters are always full. The New York City

         21  Coalition estimates that 1,300 beds could be added

         22  to the domestic violence shelter system and all the

         23  beds would still be full. Women come to CEVFI

         24  shelters with nothing but the clothes on their backs

         25  and the children they have in tow. They are running
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          2  for their lives and for their children's lives. They

          3  have left all of their property behind.

          4                 Regardless of class, domestic

          5  violence impoverishes women while abusers take

          6  control of victims' cash and assets. Most of the

          7  women we shelter must rebuild their lives from

          8  scratch, down to applying for new birth

          9  certificates, while abusers' lives often continue

         10  uninterrupted. This proposed municipal law gives

         11  domestic violence victims power to sue for their own

         12  property, for damages and for attorney and court

         13  fees. A law like Intro. 752-A is necessary and it

         14  puts New York City on record against gender-based

         15  violence. Passage of this law sends the message that

         16  the citizens of New York City will not tolerate

         17  violent crimes against women.

         18                 CHAIRPERSON DiBRIENZA: Sorry, I

         19  didn't know you were just reading someone else's

         20  statement, you didn't have to be sworn.

         21                 Thank you.

         22                 MS. LEIDHOLDT: Thank you very much,

         23  Council Member DiBrienza.

         24                 CHAIRPERSON DiBRIENZA: When the light

         25  is out the mic is on.
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          2                 MS. LEIDHOLDT: I am very grateful for

          3  the opportunity to testify before New York City

          4  Council about Intro. 752-A. I am Director of the

          5  Center for Battered Women's Legal Services at

          6  Sanctuary for Families and also teach domestic

          7  violence law at Columbia Law School. The Center for

          8  Battered Women's Legal Services is New York State's

          9  oldest and largest legal services provider serving

         10  exclusively victims of domestic violence. Founded in

         11  1988 the Center currently consists of 15 full-time

         12  staff attorneys who, with the help of dozens of pro

         13  bono attorneys, provide in-court representation each

         14  year to more than 500 battered women and advice and

         15  assistance to close to 2,000 more.

         16                 We advocate for the legal rights of

         17  domestic violence victims throughout the five

         18  boroughs of New York City in Family Law, Criminal,

         19  and Immigration matters.

         20                 The Center for Battered Women's Legal

         21  Services and Sanctuary for Families enthusiastically

         22  supports Intro. 752-A, "Actions by Victims of

         23  Gender-Motivated Violence." This proposed

         24  legislation would, as has been pointed out, fill the

         25  void that currently exists in legal remedies
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          2  available to domestic violence victims in New York

          3  City by enabling battered women who are victims of

          4  gender-based violence to be made whole through

          5  compensatory and punitive damages while holding

          6  their abusers accountable economically.

          7                 Currently, there are no legal

          8  remedies that provide meaningful economic relief to

          9  victims of gender-based domestic violence in New

         10  York City for the injuries they incur as a result of

         11  domestic violence.

         12                 Although laws addressing domestic

         13  violence have been strengthened over the past

         14  decade, remedies available in Family Courts and

         15  criminal law cases are usually limited to orders of

         16  protection.

         17                 New York State's family protection

         18  domestic violence intervention act of 1994 gave

         19  Family Court judges the discretion to award

         20  restitution of up to $10,000 in family offense

         21  proceedings.

         22                 Awards of even a fraction of this

         23  limited amount are unusual, however, because

         24  attorneys rarely ask for them and judges are loathe

         25  to grant them. Similarly, although restitution is a
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          2  sentencing option available to judges presiding over

          3  criminal cases, awards to complainants in domestic

          4  violence cases are almost unheard of.

          5                 Most domestic violence felonies are

          6  reduced in plea bargaining, and the plea bargaining

          7  process to misdemeanors, while misdemeanors are with

          8  few exceptions pled down to violation or ACDs.

          9                 Victims consider themselves

         10  unfortunate if they are awarded a protective order

         11  for longer than a year, restitution for injuries

         12  they suffered or possessions that were destroyed

         13  almost never takes place.

         14                 If Family Court and Criminal judges

         15  rarely compensate domestic violence victims for the

         16  economic harm and personal harm they suffer,

         17  matrimonial judges prone to regard allegations of

         18  domestic violence as calculated ploys for leverage

         19  are often overtly hostile to women who pursue

         20  economic redress for injuries they sustained at the

         21  hands of their battering husbands.

         22                 Witness the unfortunate Elmhurst

         23  woman who in 1998 was fined $5,000 by an irate

         24  Supreme Court judge for filing a personal injury

         25  suit against her husband for beating her with a
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          2  broom. She was unable to prove conclusively that the

          3  alleged beating had resulted in a herniated disk

          4  revealed in a CAT scan. The judge, who also presided

          5  over the couple's divorce actions, based his

          6  conclusion that her evidence was flimsy on the facts

          7  that the Police Report made at the scene described

          8  the incident as a "verbal dispute", and the police

          9  officers responding to the woman's 9-1-1 call failed

         10  to make an arrest. I have represented dozens of

         11  battered women who have sustained significant

         12  injuries who were handed police reports on the scene

         13  stating verbal dispute, because the officers did not

         14  want to carry out their obligations under New York

         15  State modified mandatory arrest law.

         16                 To ensure that his decision had the

         17  appropriate chilling effect on such claims, the

         18  judge fined the woman's attorney $10,000.

         19                 Matrimonial judges are precluded by

         20  case law from taking domestic violence into

         21  consideration in their decisions on equitable

         22  distribution, unless it "shocks" the conscience.

         23  Suffice it to say, that where domestic violence is

         24  concerned, it is the rare matrimonial judge whose

         25  conscience is capable of being shocked.
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          2                 Why don't battered women seek redress

          3  for their injuries through causes of action in tort?

          4  After all, the purpose of tort law is to provide

          5  recovery to plaintiffs for harm they sustained as a

          6  result of defendant's intentional or negligent act.

          7  The reality is that tort law has a long history of

          8  blatant gender-based discrimination.

          9                 In 1910, in Thompson v. Thompson the

         10  United States Supreme Court prohibited a married

         11  woman from suing her husband in tort for seven

         12  counts of assault, four of which were from beatings

         13  inflicted on her when she was pregnant.

         14                 This bar on economic relief for

         15  battered wives continued in effect until the latter

         16  part of the century.

         17                 Although by 1993 only 16 states still

         18  barred domestic violence victims from suing their

         19  spouses in tort, that right became more theoretical

         20  than real. This is because the Statute of

         21  Limitations for more intentional torts required that

         22  the actions be brought within one to two years of

         23  the date the harm was suffered.

         24                 During this period of time, victims

         25  of domestic violence direct their energies to the
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          2  important goal of survival, finding refuge,

          3  obtaining protection, coping with trauma, and

          4  attempting to rebuild shattered lives. If they are

          5  fortunate enough to have legal representation, that

          6  resource is used to secure protection and support.

          7  It is not until many years after they are safe that

          8  most battered women are able to think about economic

          9  redress. By that point, under existing tort law

         10  schemes it is usually too late.

         11                 The proposed law introduced by the

         12  Speaker, the Public Advocate and no less than 33 New

         13  York City Council members provides the possibility

         14  of economic justice the domestic violence victims

         15  have for so long been denied.

         16                 Its statute of limitations gives

         17  victims a full seven years after the violent ceases

         18  to pursue relief. It thus offers victims the

         19  opportunity to extricate themselves from their

         20  abusers, both physically and mentally, and move to

         21  the phases of healing and recovery before initiating

         22  a time consuming and often costly legal action.

         23                 While it's federal model, the Civil

         24  Rights Provision of the Violence Against Women Act

         25  required that victims be able to establish an act
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          2  that would constitute a felony in state or federal

          3  law, this proposed legislation broadens this

          4  requirement to include acts that would constitute

          5  misdemeanors. In this respect the federal law was

          6  too narrowly drawn. It likely would have denied

          7  relief to victims who only sustained misdemeanor

          8  level injuries such as black eyes, bruises,

          9  lacerations or broken bones.

         10                 The proposed City Council legislation

         11  would permit victims of these typical domestic

         12  violence injuries to pursue relief. In doing so, it

         13  reaches a reasonable middle ground between the

         14  highest threshold of injury required by the Violence

         15  Against Women Act Civil Rights Provision and the

         16  considerably lower threshold of harm required in

         17  causes of action in tort.

         18                 Its restriction to acts that are

         19  gender motivated appropriately tailors the proposed

         20  law to exclude random acts of violence and other

         21  non-gender-based crime. This restriction will also

         22  exclude domestic violence cases in which the victim

         23  cannot establish that the abuse was motivated by

         24  gender.

         25                 However, my experience representing
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          2  hundreds of battered women leads me to conclude that

          3  many will be able to prove that the violence against

          4  them was gender motived.

          5                 In domestic violence cases explicit

          6  gender-based slurs are ubiquitous, as is violence

          7  directed against uniquely female parts of victims'

          8  bodies, such as pregnant bellies. Such evidence

          9  could be used to show that the action was indeed

         10  gender-motivated. While establishing that the

         11  violence is gender based will certainly present a

         12  challenge to attorneys representing battered women

         13  under the proposed law, it is not an insurmountable

         14  one.

         15                 In conclusion, I would like to point

         16  out that although we have made progress in making

         17  the legal system more responsive to victims of

         18  domestic violence, battered women seeking protection

         19  and justice still face formidable obstacles.

         20                 The "climate of condescension,

         21  indifference and hostility" referred to in the

         22  legislative findings faced by victims in the court

         23  system is still very much a reality in New York City

         24  and around the country.

         25                 While it is true that victims are
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          2  more likely to obtain protection, and batterers are

          3  more likely to be arrested than they were a decade

          4  ago, meaningful economic justice for victims of

          5  gender-based violence remains an elusive goal. If

          6  passed and enacted, this proposed bill would affect

          7  significant changes. It would enable victims

          8  ill-served by the criminal justice system to hold

          9  their abusers accountable in a way that both victims

         10  and abuser will find meaningful, and even more

         11  important, it would create in New York City's legal

         12  system, a forum in which victims' pursuit of

         13  economic redress is regarded not as inherently

         14  suspect, but as a legitimate, even important

         15  exercise of their right to justice.

         16                 Sanctuary for Families applaud to you

         17  for taking this important, indeed pioneering step to

         18  protect the rights of battered women and other

         19  victims of gender-motivated violence.

         20                 Thank you very much.

         21                 CHAIRPERSON DiBRIENZA: I thank you

         22  for that very comprehensive testimony, and it

         23  reaffirms the sense that I think all of us have,

         24  that we are doing important work today,

         25  ground-breaking work today. In fact, no doubt the

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            40

          1  GENERAL WELFARE AND WOMEN'S ISSUES

          2  only person unhappy today would be the Commissioner

          3  at HRA who himself set back the cause of victims of

          4  domestic violence repeatedly when he talked about

          5  people making false claims of domestic violence to

          6  enlist sympathy showing his continuing disdain for

          7  New Yorkers in need that he is supposed to serve. In

          8  fact, it is interesting that even the Mayor who

          9  offered us support today, joins with all of us as a

         10  Council and the odd man out remains Commissioner

         11  Turner, who as presumably everyone knows by now, I

         12  and several others, my colleagues, think should not

         13  be the Commissioner, given his track record of

         14  violating federal, state and city law, his

         15  record-breaking fines received by the Conflict of

         16  Interest Board, and statements, very damaging

         17  statements, like the ones he makes about victims of

         18  domestic violence. Luckily the rest of us think

         19  differently and apparently the Mayor himself thinks

         20  differently by supporting this bill. So, I want to

         21  thank you for that, because this is important work

         22  we do. We don't always get to feel or see the end of

         23  our own sort of beliefs, but in this case, the

         24  Speaker's bill, our co-sponsorship, bipartisan

         25  co-sponsorship, the Mayor's support, and all of that
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          2  comes together to do I think important work today,

          3  and thank you for your testimony.

          4                 MS. LEIDHOLDT: Thank you.

          5                 COUNCIL MEMBER ODDO: Can we just get

          6  a written copy of your testimony?

          7                 CHAIRPERSON DiBRIENZA: Yes, if we

          8  could get a copy of that it would be helpful.

          9                 Sorry, we have a question. And we

         10  have been joined by another member of the Women's

         11  Issues Committee, Council Member Margarita Lopez,

         12  who participates as well in the work of the General

         13  Welfare Committee. In fact, when we take the vote,

         14  if anyone has a statement for the record, whether on

         15  the Committee or not, on either Committee, they can

         16  make it.

         17                 Council Member Lopez.

         18                 COUNCIL MEMBER LOPEZ: I am sorry I

         19  was late, I had to go to a meeting with the Latino

         20  Caucus of the City. I apologize to you for that.

         21                 But this legislation, if you notice,

         22  my name is not on it, and that should be strange to

         23  people because I usually support women issues by a

         24  given, and the reason my name is not in here is

         25  because I am concerned about what you mean, or the
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          2  people who are sponsoring this legislation mean by

          3  gender-motivating crimes. Can you clarify that for

          4  me, how you perceive it, and how you understand it?

          5                 MS. LEIDHOLDT: Well, I will also

          6  think about how that could be established in actual

          7  cases. Gender-motivated crimes are crimes that are

          8  precipitated by or based on the gender of the

          9  victim. That's gender-motivated violence, and I

         10  guess the question that some of us have explored is

         11  how do you establish that a crime is gender-based,

         12  and what about situations of domestic violence, in

         13  particular? And in discussing this issue with Julie

         14  Goldscheid at NOW Legal Defense Fund, and among

         15  others, we think it would be fairly, I may not say

         16  -- it may be a challenge in some cases, but it

         17  certainly would be possible in many, if not most

         18  domestic violence cases, to establish that an act or

         19  a series of acts was gender-motivated, how?

         20                 Well, very often in the course of

         21  domestic violence cases there are verbal slurs and

         22  epithets that are directed against the victim that

         23  are clearly gender-based. We know what those slurs

         24  are and we hear them from our clients that they are

         25  directed against over and over and over again.
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          2                 Another example that I pointed out in

          3  my testimony is very often in cases of domestic

          4  violence, the battery itself is directed against,

          5  you know, uniquely female parts of the victim's

          6  body, and what we very often see is when battered

          7  women are pregnant, the violence against them

          8  escalates and very often their pregnant bellies

          9  become the batterer's target. And I think that in

         10  many of these cases we will be able to establish

         11  that domestic violence was indeed motivated by

         12  gender, and will be able to meet that proof hurdle

         13  and ultimately be able to prevail.

         14                 But I think one of the most important

         15  things is, as I pointed out in my testimony, right

         16  now in courts throughout New York City, there really

         17  is no forum where victims of domestic violence can

         18  obtain meaningful economic justice.

         19                 COUNCIL MEMBER LOPEZ: That is not the

         20  part of my concern.

         21                 I think that in part my concern about

         22  meaningful justice and making the perpetrators pay

         23  for the crime in terms of criminal act is one

         24  aspect, another is the question of remuneration

         25  (sic). That part I don't have no questions about,
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          2  the second aspect. My concern comes with the issue

          3  of gender and I am going to be very precise to you.

          4  We have a transgender community in this City. A

          5  transgender community will get attacked in a daily

          6  basis for being transgender, for being perceived of

          7  a transgender. Where will that transgender community

          8  benefit from this legislation in here?

          9                 MS. LEIDHOLDT: Well, if I could just

         10  briefly, I believe that both gay and lesbian victims

         11  of violent attacks that are focused on their gender

         12  will actually --

         13                 COUNCIL MEMBER LOPEZ: But I am not

         14  talking about gay and lesbian.

         15                 MS. LEIDHOLDT: And I think

         16  transgender people as well. I defer to Julie

         17  Goldscheid.

         18                 CHAIRPERSON DiBRIENZA: As you were

         19  answering we invited her to join us and I understand

         20  you might be able to also help with this question.

         21                 MS. GOLDSCHEID: The only thing I

         22  would want to offer to Dorchen's really thorough

         23  answer is maybe some insights that we can gain to

         24  answer your question from the cases that had been

         25  litigated under the federal law before the federal
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          2  law was struck.

          3                 The cases show exactly what Dorchen

          4  said, that courts looked to circumstantial evidence

          5  as biased. Just like courts would evaluate in any

          6  other case of asserting bias, that there was bias

          7  motivation, they look at epithets, patterns of

          8  conduct, et cetera. But to get right to the heart of

          9  your question, the law is framed in a gender neutral

         10  way, and so if there was evidence of bias based on

         11  gender, no matter what the sexual identity or sexual

         12  orientation of the victim was the law should apply.

         13  And maybe the example that I think should put your

         14  concern to rest is a case that was litigated up to

         15  the 9th Circuit Court of Appeals in California, and

         16  that was a case, the Plaintiff's name was Schwenk,

         17  S-c-h-w-e-n-k, I can't recall the defendant's name

         18  off the top of my head, but I would be able to

         19  provide it to you afterwards. But that was the case

         20  of a male to female transexual who was imprisoned

         21  who was sexually assaulted by a male prison guard,

         22  and the court in that case recognized that taking

         23  into account the totality of the circumstances

         24  there, the specific kinds of evidence afflicted,

         25  that the rates of sexual assaults were gender
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          2  motivated.

          3                 So, I would say drawing from that

          4  case, if there were a case of a bias crime against a

          5  member of a transgendered community here and that

          6  individual was able to establish, based on the facts

          7  and the circumstances of that particular case, that

          8  they were singled out because of their gender, which

          9  should be able to be considered their perceived

         10  gender as well, they should be covered by this law.

         11                 COUNCIL MEMBER LOPEZ: Then if we

         12  understand correctly, in order for me to put my

         13  concerns to rest, the best way to do that is not

         14  with the case that you projected here for me, is put

         15  it in the legislation, and making in the legislation

         16  an amendment that instead of saying gender, say

         17  gender and perceived gender to be included on this

         18  legislation. That way I will feel completely

         19  comfortable because I will see clearly that the

         20  intent of the legislation was to cover that

         21  particular group of people and the reason I am

         22  saying that to you is because right now in the City

         23  we are going through a process in with the

         24  transgendered community is not being covered under

         25  the human loss that we have, and it is a debate
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          2  going on on that issue, from the part of, a series

          3  of group of people in this city, then now that I

          4  have the opportunity to influence a piece of

          5  legislation that has not been passed or approved,

          6  before any of that happens and I can amend that, I

          7  would like to ask you if you will agree with me that

          8  the way to address this without no problem and make

          9  it clear to the point transparent, is to add

         10  perceived gender to this legislation and include an

         11  amendment to it; what do you think?

         12                 MS. GOLDSCHEID: I guess what I would

         13  think, I would think that even as drafted, it could

         14  be interpreted to include people who are targeted

         15  because of their perceived gender, but I would agree

         16  that adding that language would make it more

         17  explicit.

         18                 COUNCIL MEMBER LOPEZ: When I said

         19  this to you, I say it in the following context and I

         20  ask my colleagues to listen to me very carefully.

         21  The transgendered community continues to be abused

         22  all over this nation, and the transgendered

         23  community, inside of the gay, lesbian community, is

         24  becoming a more powerful force to make our own

         25  communities to understand that they have to be
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          2  protected.

          3                 We have forgotten them, we have left

          4  them behind and when I see an opportunity like this

          5  to make clear that they should be protected as any

          6  other human being is protected, I ask my colleagues

          7  why not? What not, when what we are talking about is

          8  human rights, and what we are talking about is

          9  protecting the victim of the crime. And the victim

         10  of the crime should not be given benefits by any

         11  special treatment, right? It should be given the

         12  benefit because they are victimized by the choice of

         13  the victimizer on the basis of the prejudism in

         14  these cases, they hate women, they beat up women.

         15  They hate transgender people, they beat up

         16  transgender people. Then if it is based on that, and

         17  I am following this logic, and asking if an

         18  amendment can be added to this piece of legislation

         19  including perceived gender.

         20                 CHAIRPERSON DiBRIENZA: Thank you.

         21                 Thank you for your testimony and your

         22  answer, that is very helpful.

         23                 MS. GOLDSCHEID: Yes, and just to

         24  respond briefly to Councilwoman Lopez, in my opinion

         25  the term motivated by gender would include I believe
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          2  perceptions of gender and it would cover the

          3  situation that you are concerned that this law in

          4  fact covers.

          5                 CHAIRPERSON DiBRIENZA: The reason we

          6  didn't talk in terms of the sex of the person

          7  involved but rather the gender, is what, in other

          8  words is what I believe you both are saying makes it

          9  applicable. I mean, one generally thinks about, you

         10  know, the overlay of domestic violence victims and

         11  what that means to domestic partners and the like,

         12  but it was purposefully, as I understand it, in the

         13  original federal law and in our version of it, a

         14  discussion of violence, gender-motivated violence,

         15  and that is, in other words, the victim of the

         16  violence doesn't have to be, although often is,

         17  female, if one is asking, you know, what sex if the

         18  choice were male or female, but it is

         19  gender-motivated violence. I think that is why your

         20  answer is what it is, and I appreciate the

         21  clarification, and I happen to understand the intent

         22  of the bill to cover any variation of

         23  gender-motivated violence.

         24                 Thank you.

         25                 Thank you both for your testimony.
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          2                 We have been joined by, as expected,

          3  other members of the Committee, Council Members

          4  Martin Malave-Dilan and Council Member Angel

          5  Rodriguez, additional members of the General Welfare

          6  Committee.

          7                 Council Member Lopez, let me mention

          8  one other thing that apparently is happening here.

          9                 There have been some suggestion that

         10  the bill could have been changed, or a bill could

         11  have been substituted which would have allowed a

         12  civil cause of action for all victims of violence,

         13  violent crime. I understand that the appropriate

         14  committee, although not this Committee, because it

         15  would probably be the Public Safety Committee, will

         16  be taking up that broad a bill in the months ahead.

         17  One would have to conclude that either because we

         18  were careful to say gender-motivated violence, and

         19  that includes everyone with whatever your gender

         20  happens to be, and because there is some commitment

         21  to do a further, more I guess broader base still,

         22  that taken together those things would clearly

         23  accomplish and provide protection to all New

         24  Yorkers, including those of the transgendered

         25  community. Because if someone were to be a victim of
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          2  violence based on that bias towards their gender or

          3  their apparent gender, it's in its broadest terms a

          4  bias crime and gender-motivated violence, whatever

          5  the underlying sex of the person be it male or

          6  female might be. That's not the determining factor,

          7  it's the gender-motivated violence aspect. So, I

          8  think the witnesses quite correctly say this bill,

          9  which is the first of its kind in the nation,

         10  establishes protection, combined with the further

         11  action the Council and the Mayor's Office is

         12  contemplating would clearly do it. So, I think the

         13  position of the sponsor of the bill would be to ask

         14  this Committee to pass this bill, providing a clear

         15  record which we provided of our legislative intent

         16  to cover all victims of gender-motivated violence,

         17  based on their gender or perceived gender, because

         18  that creates a biased crime, which in fact creates

         19  the violence, which in fact is based on gender or

         20  perceived gender which in fact allows for a civil

         21  cause of action.

         22                 So, I know it sounds a little

         23  legalistic to lay it out that way, but I think the

         24  legislative intent is absolutely clear here and

         25  would cover everyone, including someone who
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          2  themselves was a member of the transgender

          3  community, if, in fact, the biased violence led to

          4  gender -- which is essentially gender-motivated

          5  violence, which essentially is a crime, which

          6  essentially allows and triggers the civil cause of

          7  action. That is my understanding of where the legal

          8  cases are and where they will take us.

          9                 That being the case, I think the way

         10  to proceed would be for us to pass 752-A with a

         11  message, leave a clear record, and I think

         12  accomplish what it is you are troubled by. Basically

         13  I think it is accomplished already.

         14                 I am not an expert in this area of

         15  the law, but I would defer to the experts who were

         16  here before, and that is my understanding of -- in

         17  other words, we have done what you have asked in

         18  752-A.

         19                 COUNCIL MEMBER LOPEZ: With all due

         20  respect to the Chairman, which I have the most high

         21  regard, particularly because of his commitment to

         22  the gay and lesbian, transgender community over the

         23  years, I respectfully disagree.

         24                 I do not see any problem with

         25  amending this particular legislation and to add
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          2  "perceived gender". The words perceived gender, I

          3  don't see any problem or any contradiction in

          4  amending this particular piece of legislation with

          5  that particular piece of words. It will make it

          6  clear, it will make it more than sure that the

          7  transgender community indeed would be covered under

          8  this. It has been ongoing nationwide on this issue

          9  of gender because the definition of transgender

         10  people don't fall in any one of those categories,

         11  male or female. They don't fall in either one of

         12  them. Then when you have that problem in base of

         13  gender definition, not gender perception, when you

         14  have that kind of a problem, I ask the legislator

         15  here, the body that is sitting here, why not to

         16  clarify. Nobody will get hurt by this. The only

         17  thing that we will do in modifying this is to make

         18  sure that we intend to protect all human beings,

         19  genderwise or perceived genderwise, either way, if

         20  that is our intention, and it is a main intention,

         21  then philosophically speaking and legally speaking I

         22  don't see the contradiction in doing it.

         23                 CHAIRPERSON DiBRIENZA: There is no

         24  contradiction. The point is that it is, according to

         25  the experts and what caselaw they can find, it is
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          2  covered as written. That is why it is not a

          3  contradiction, because the bill attempts to provide

          4  this civil cause of action and someone who is a

          5  victim of violence would be covered. So, I think the

          6  reason we don't have a conflict is because the bill

          7  -- again, I am not an expert in this area of the

          8  law, I am an attorney but I am not an expert in this

          9  area, except that I follow the argument; in other

         10  words, the federal government established a sort of

         11  a documented sense of gender-motivated violence

         12  being widespread. They established that victims

         13  often face these problems, they recognize the

         14  problem and establish federal law, Violence Against

         15  Women Act, including this civil cause of action.

         16  When the Supreme Court struck it down, they said

         17  they should have a private right of action against

         18  their perpetrators, but it should be left to states

         19  and localities to establish. So that is the context

         20  by which then this state or locality, the city,

         21  attempts to establish a private right of action, to

         22  resolve the difficulty that victims face in seeking

         23  this civil financial remedy from their abusers.

         24                 In other words, it doesn't turn on

         25  whether the victim is a woman or a man by way of
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          2  their sexual physicality, it turns on whether they

          3  are a victim of violence, and it is gender-motivated

          4  violence. So, according to what I understand from

          5  these witnesses, it would cover all victims of

          6  gender-motivated violence. So that is why we don't

          7  have, I don't think, a disagreement. I think we

          8  might not -- in other words, I think what you are

          9  asking is already covered, at least that is how it

         10  has been explained and I think that that is why the

         11  bill is written the way it is written.

         12                 COUNCIL MEMBER HENRY: Mr. Chairman,

         13  may I make a suggestion? That we vote on this bill

         14  as is that is now before us, with the proviso that

         15  it be revisited subject to further research, if

         16  necessary?

         17                 CHAIRPERSON DiBRIENZA: Again, we can,

         18  you know, take a break for a minute, if you want. We

         19  can have the counsel provide what other additional

         20  information we have, but what I am trying to explain

         21  is there is a specific piece of legislation that

         22  does a specific thing, and the question raised by

         23  our colleagues, by all accounts, by the choice of

         24  gender, as opposed to the sex of the victim, by the

         25  cases that apparently have existed in the past and
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          2  by the triggering issue being the violence against

          3  the person, we don't have -- we have coverage. We

          4  have a pretty clear legislative intent. There are

          5  other actions that can be taken to establish causes

          6  of actions for the victims of violent crime, which

          7  apparently is one of the positions that the Council

          8  and the Administration is interested in doing. There

          9  are other bills that are before the Council that,

         10  for example, establish the additional category in

         11  the Human Rights law where the debate rages as to

         12  whether it is covered or not. So, I don't think

         13  there is a conflict here, it is how I am hearing it

         14  from a legal point, a legal view, if you will. So

         15  that you raise the question and I think the answer

         16  is your concern is covered in this bill. That is

         17  what I am hearing here, that the concern is covered.

         18  To the extent that that violence is motivated and

         19  perpetrated on the victim, this may add, this adds a

         20  civil cause of action for that victim. So, I don't

         21  know that there is anything else that can be done to

         22  answer or to cover the issue raised. At least that

         23  is how I am hearing it for the first time as I sit

         24  here.

         25                 So, we can take a break for a minute.
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          2  We can take a two-minute break. We can chat with the

          3  attorney to the Committee and drafters and the other

          4  experts, but I believe what I am hearing is this

          5  issue you raise is already covered here and that

          6  there is no need for any actual changes to this

          7  amended 752-A which is both amended and has a

          8  message of necessity from the Mayor in order for us

          9  to pass it at the December meeting.

         10                 Let's take a two-minute recess and we

         11  will try to get that clarification.

         12                 (Recess taken.)

         13                 CHAIRPERSON DiBRIENZA: The Committee

         14  will reconvene.

         15                 Based on the language used in 752-A,

         16  which is that if you are a victim of

         17  gender-motivated violence, you would gain a civil

         18  right of action, civil cause of action, it's any

         19  person, and this is in the law, any person claiming

         20  to be injured by an individual who commits a crime

         21  of violence motivated by gender would gain this

         22  civil cause of action. It appears to the sponsors,

         23  the Council, the experts, that in fact all victims

         24  of gender-motivated violence would be covered by

         25  752-A, that an actual further amendment, amending

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            58

          1  GENERAL WELFARE AND WOMEN'S ISSUES

          2  language would not be required, because the bill

          3  does not turn on the sex of the victim, but rather

          4  the social identity concept of gender.

          5                 That being the case, we will proceed

          6  to a vote on 752-A, but I do think it is important

          7  to point out that Council Member Perkins, Lopez and

          8  others who sponsor a bill that would add, that adds

          9  a gender to categories of protection in the Human

         10  Rights law, it just points out how important that

         11  dealing with that issue is and will continue to be.

         12                 Having said that, let me again

         13  explain that while this is a joint hearing, the bill

         14  is technically before the General Welfare Committee,

         15  so it is the members of the Committee, and we have

         16  been joined by Council Member Linares, a member of

         17  the General Welfare Committee, that will be taking

         18  this vote.

         19                 And please understand, and you have

         20  heard this from the witnesses, this is important and

         21  precedent-setting legislation that we are about to

         22  vote on, establishing from a local jurisdiction's

         23  point of view, the private right of action, which

         24  aims to resolve the difficulty that victims face in

         25  seeking remedies, in light of the Supreme Court
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          2  action, and that one could see compensatory and

          3  punitive damages, injunctive and declaratory relief,

          4  attorneys' fees and costs and such other and further

          5  relief as the court may deem appropriate, that there

          6  would be a significant statute of limitations,

          7  including essentially based on a seven-year concept,

          8  that the conviction of a crime arising out of this

          9  transaction would be conclusory evidence of the --

         10                 COUNCIL MEMBER HENRY: Mr. Chair, may

         11  I call the question?

         12                 CHAIRPERSON DiBRIENZA: -- The fact

         13  that the act occurred. And that is what 752-A does.

         14                 Let us ask that the roll be called

         15  for members of the General Welfare Committee, and I

         16  will go last.

         17                 COUNCIL CLERK: Malave-Dilan.

         18                 COUNCIL MEMBER MALAVE-DILAN: Mr.

         19  Chairman, with your clarification into the record, I

         20  vote aye.

         21                 COUNCIL CLERK: Linares.

         22                 COUNCIL MEMBER LINARES: I vote aye.

         23                 COUNCIL CLERK: Henry.

         24                 COUNCIL MEMBER HENRY: Aye.

         25                 COUNCIL CLERK: Perkins.
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          2                 COUNCIL MEMBER PERKINS: Let me take a

          3  moment to explain my vote.

          4                 Clearly I am quite supportive of this

          5  legislation. I think that the dialogue or the

          6  conversation that preceded the vote was very helpful

          7  in helping to give the real intent behind the bill,

          8  which would be to cover all genders as perceived,

          9  male, female, gay, lesbian, transgender, et cetera.

         10  And I appreciate the experts who testified before us

         11  and helped us to understand that, and as well as the

         12  clarification provided by the Chair. Thank you.

         13                 COUNCIL CLERK: Rodriguez.

         14                 CHAIRPERSON DiBRIENZA: How do you

         15  vote?

         16                 COUNCIL MEMBER PERKINS: As I said, I

         17  obviously vote aye.

         18                 CHAIRPERSON DiBRIENZA: We always like

         19  to hear that.

         20                 COUNCIL CLERK: Rodriguez.

         21                 COUNCIL MEMBER RODRIGUEZ: Yes.

         22                 COUNCIL CLERK: Abel.

         23                 COUNCIL MEMBER ABEL: Mr. Chair, I

         24  agree with you that apparently we are making history

         25  here today, nonetheleast is the fact of which I am
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          2  voting in favor of a bill that is coming out of this

          3  Committee. Having said that, and I think the

          4  importance of it, I will vote aye, and I would

          5  respectfully asked to be listed as a prime sponsor

          6  also.

          7                 COUNCIL CLERK: DiBrienza.

          8                 CHAIRPERSON DiBRIENZA: For all of the

          9  reasons previously stated, I, as Chair of this

         10  Committee and co-sponsor, on behalf of all of the

         11  members of the Committee, as well as the Committee

         12  on Women's Issues, am happy an proud to vote yes.

         13                 This local law, known as the Victims

         14  of Gender-motivated Violence Protection Act is the

         15  first of its kind in the country, following the

         16  Supreme Court action which struck down the federal

         17  law. It provides this private right of action, this

         18  civil cause of action for victims, particularly

         19  victims of domestic violence, although it is written

         20  in such a way as to broadly cover individuals who

         21  are the victims of violence, gender-motivated

         22  violence. With that I vote aye. Thank you.

         23                 COUNCIL CLERK: By a vote of seven in

         24  the affirmative, none in the negative, with no

         25  abstentions, the item is adopted. Please sign the
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          2  report.

          3                 CHAIRPERSON DiBRIENZA: Meeting

          4  adjourned.

          5                 (Hearing concluded at 11:47 a.m.)
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