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A Local Law to amend the administrative code of the city of New York, in relation to the mandatory revocation of an amusement arcade or gaming cafe license for offering cash prizes or engaging in other unlawful gambling activity.
I.
INTRODUCTION


On Tuesday, May 21, 2013, the Committee on Consumer Affairs, chaired by Council Member Daniel R. Garodnick, will vote on Proposed Introductory Bill Number 1035 (“Proposed Intro. 1035”), a Local Law to amend the Administrative Code of the City of New York, in relation to the mandatory license revocation of an amusement arcade or gaming cafe license for offering cash prizes or engaging in other unlawful gambling activity.  The Committee previously heard this bill on April 18, 2013.
II. 
BACKGROUND

There are 58 gaming cafes licensed by the Department of Consumer Affairs (“DCA”) in New York City.
  The Administrative Code defines a gaming cafe as “a place where, for a fee charged directly or indirectly, persons are provided access to three or more computers or electronic devices in which games software has been installed by or for the owner or operator for the purpose of playing a game on the premises.”
  In order to obtain a license to operate a gaming cafe, applicants pay a biennial licensing fee of $340.
  The premises intended for cafe use must be approved by the fire department and undergo an electrical inspection.
  Applications for gaming cafe licenses are reviewed by the relevant Council Member and community board, and the member and board can make comments to DCA before a license is granted.
  

Because gaming cafes have traditionally appealed to youth, the City created time and place restrictions on cafe operations to prevent truancy and neighborhood disturbance.  Gaming cafes are subject to zoning restrictions,
 and cafe operators are prohibited from serving individuals under the age of 18 between the hours of 9:00 a.m. and 3:00 p.m. on weekdays during the school year.
  The Administrative Code also prohibits these establishments from offering patrons monetary prizes.
  


Despite the aforementioned restriction, several gaming cafes in New York City—both licensed and unlicensed—have reportedly begun offering “Vegas-style” computer games, complete with the potential to win money.  Such establishments, known as “internet sweepstakes cafes,” have been opening in locations throughout the country.  They offer patrons a service, such as internet access, which entitles the consumer to a certain number of entries in a sweepstakes.
  The consumer can then play a casino-like game on a computer console, the outcome of which will reveal whether or not the consumer possesses the winning entry.
 Winning will result in additional entries, which can then be redeemed for cash prizes at the conclusion of the patron’s experience.
  

Gambling is illegal under the Constitution of the State of New York, unless a local legislature permits and sets parameters for exceptions like horse racing or gaming associated with some form of charity, such as lottery and bingo.
  On “sweepstakes” specifically, the State General Business Law permits them, but describes sweepstakes as “gifts, prizes or gratuities” associated with “the promotion, advertising or sale of consumer products or services” and requires filing with the Secretary of State and a payment of a bond if the value of the prizes offered is in excess of $5,000.


Members of the internet sweepstakes cafe industry claim that, despite the lure of cash prizes, these games do not amount to gambling because the winners are predetermined and the outcomes are not influenced by the games being played.
  Moreover, because entries are sold alongside a service, supporters of the industry compare this practice to that employed by fast-food restaurants, which occasionally sell game-pieces along with their food.
  They also suggest that these establishments offer an opportunity for senior citizens to socialize in a group environment.
  Nevertheless, the awarding of cash prizes by internet sweepstakes cafes appears to be a clear violation of the City’s gaming cafe laws.


Opponents of internet sweepstakes cafes accuse the cafes of engaging in illegal gambling.  The American Gaming Association (“AGA”), an organization representing the commercial casino entertainment industry, has characterized the internet sweepstakes cafe industry as one that earns $10 billion a year,
 and redirects “billions of consumer dollars away from state lotteries and regulated gambling businesses that statutorily provide funding for public education, health care and programs for the elderly.”
  The AGA also disputes the notion that the internet cafes are engaging in a sweepstakes akin to a fast-food restaurant.  Unlike a traditional sweepstakes, the sweepstakes offered at the cafes are ongoing, associated with a product that is seldom used by the consumer, and represent a significant proportion of the cafes’ revenue.
  AGA further alleges that by characterizing themselves as “sweepstakes” these businesses are trying to evade “state antigambling laws and gambling license restrictions.”
  The National Council on Problem Gamblers (“NCPG”), a gambling addiction advocacy organization, also noted that internet sweepstakes cafes are often located in low-income neighborhoods and that beyond the presumed illegality these establishments are also predatory.
  According to NCPG, internet sweepstakes are exploitative of those with gambling addictions.
  In May 2010, the Florida Council on Compulsive Gambling reported that, over the course of nine months, they had received dozens of complaints about internet sweepstakes cafes, the majority of which were low-income women who had gambled an average of $13,000.


Several states have taken steps to stem the spread of internet sweepstakes cafes, most recently Florida and Ohio.  On April 10, 2013, Florida Governor Rick Scott signed into law a bill that outlaws slot machines unless authorized by the legislature, bans arcades and gaming cafes from offering gift cards as prizes, requires “games of skill” to be coin-operated, and caps potential winnings to seventy-five cents per round.
  In March 2013, the Ohio 8th District Court of Appeals found that three internet sweepstakes cafes in Cleveland were engaged in illegal gambling.
  The Ohio state legislature is currently considering legislation that would limit the prize an internet sweepstake cafe can dispense to ten dollars, but the bill is not expected to be voted on until next year.
  In April 2013, Ohio Attorney General Mike DeWine announced that he would use the March decision to pursue legal action against these businesses.
  The AGA reports that other states have been successful in eliminating internet sweepstakes cafes, either through state and local legislatures, as in the cases of Mississippi and California, or through the courts, as in the cases of Pennsylvania and North Carolina.

III.
PROPOSED INTRO 1035-A

In order to ensure strict enforcement against establishments that engage in unauthorized gambling, Intro. 1035-A would require mandatory revocation of a license to operate a gaming cafe or an amusement arcade if either: (i) cash prizes are offered; or (ii) other unlawful gambling activity in violation of the penal law occurs at the cafe or arcade.  Currently, it is at the discretion of the DCA commissioner to revoke these licenses for this type of activity.
  DCA can also issue a fine of up to $500.
 

The Administration testified in support of the previous iteration of Proposed Intro. 1035-A at the Committee’s April hearing on Internet sweepstakes cafes.
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A Local Law to amend the administrative code of the city of New York, in relation to the mandatory revocation of an amusement arcade or gaming cafe license for offering cash prizes or engaging in other unlawful gambling activity.

..Body

Be it enacted by the Council as follows:


Section 1. Paragraph three of subdivision c of section 20-214 of the administrative code of the city of New York, as amended by local law number 58 for the year 2005, is amended to read as follows: 


(3)  Where the amusement arcade or gaming cafe owner or the amusement operator in the amusement arcade or gaming cafe offers free games or prizes, signs shall be required to set out with clarity the number of wins or the score required to obtain a free game or prize; provided, however, that no amusement arcade or gaming cafe owner or amusement operator in the amusement arcade or gaming cafe shall offer money prizes or awards or such other prizes or awards which are redeemable or may be redeemed in money at the amusement arcade or gaming cafe or any other establishment, or which may be used as a credit or allowance or which may be exchanged for any money, credit or allowance.  Any license to operate an amusement arcade or gaming cafe issued pursuant to subdivision c of section 20-212 of this subchapter shall be revoked, after notice and hearing, where (i) the department finds that the owner or operator of such arcade or cafe or an employee thereof has permitted on the premises of such arcade or cafe the offering or distribution of such prizes or awards; or (ii) the owner or operator of such arcade or cafe, or an employee thereof, is convicted of violating any section of article 225 of the penal law or of a lesser offense in satisfaction of a criminal charge pursuant to article 225 of the penal law, for conduct occurring on the premises of such arcade or cafe.  


§ 2. This local law shall take effect one hundred twenty days after its enactment into law; provided, however, that the commissioner shall take any actions necessary prior to such effective date for the implementation of this local law including, but not limited to, the adoption of any necessary rules.
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