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I. INTRODUCTION 

On April 6, 2017 the Committee on Public Safety, chaired by Council Member Vanessa Gibson, will hold a hearing on Proposed Introductory Bill Number 927-A (Int. 927-A), a local law in relation to requiring the maintenance of an information sharing system regarding civil actions, claims, complaints, and investigations alleging improper police conduct. Among those expected to testify include representatives from the New York City Police Department (NYPD or the Department), advocates and members of the public. 
II. BACKGROUND  
Lawsuits against the NYPD rose steadily during the past ten years, costing the City greatly.  In fiscal year 2014, the City paid out over $216 million to resolve claims involving the Department.
 The Law Department, the Comptroller, NYPD, the Civilian Complaint Review Board (CCRB), and the Commission to Combat Police Corruption (CCPC) all collect information on police misconduct through complaints and litigation claims; however, there is limited coordination and analysis on how to use this information to reduce costs to the City and improve policing. 

Proposed Int. 119-C
, which was heard by the Committee on Oversight and Investigations in June of 2016, and Proposed Int. 927-A would institute a system, led by the Inspector General for the Police Department (NYPD-IG), to formalize cooperation between these entities and establish regular review of information related to police misconduct. 

Prior Council Hearings on Claims Data Reporting

In December of 2009, following a spate of media coverage surrounding growing NYPD settlement costs, the Committee on Governmental Operations held a hearing to consider Introductory Bill Number 1025 (Int. 1025), a narrower version of Proposed Int. No. 119-C. While the Bloomberg Administration stated that they shared the sponsors’ goals of reducing litigation and settlement costs, they argued that the bill’s reporting requirements would overburden the Law Department as it did not collect the kind of data required by the legislation and that assembling such information would take considerable time and resources.
 Additionally, the Administration questioned the utility of such reports, noting that knowing the number of claims in a given period would not help manage the City’s litigation risk, that time lags in the filing of lawsuits would limit the effectiveness of quarterly reports as a management tool, and that settlements are often motivated by cost calculations and thus are neither an acknowledgement of wrongdoing nor confirmation of the allegations.
 Advocates lauded the bill and some suggested that Int. 1025 did not go far enough to achieve the goal of increased scrutiny and management of  the NYPD.
 

The bill was laid over in Committee and no further action was taken before the end of the session. In January 2014, Int. 1025 was reintroduced as Int. 119 by Council Member Williams and heard by the Committee on Oversight and Investigations later that year, following amendments to shift the reporting burden to the NYPD-IG. The de Blasio Administration reiterated some of the concerns expressed by the Bloomberg Administration and urged the Council to wait until the NYPD-IG began his work before moving forward.
 The Law Department testified to a number of fiscal and logistical challenges the agency would face under the bill, claiming it would take six months to a year to reprogram its databases to conform to the reporting requirements of the legislation.
 The Department estimated that it would take 3,500 hours of work annually to enter in all required claims information.
 

Advocates, experts, and CCRB representatives testified as to ways in which the bill could be improved. Among the suggestions were that the City not only collect more details about claims—including the location of the incident at issue, race of the plaintiff and officer, whether the officer was in uniform—but that information on internal investigations conducted by the NYPD and CCRB also be collected and analyzed.
 Staff also reviewed journal articles and writings on how to utilize litigation and other misconduct information to improve policing practices, such as aggregating data to identify trends, integrating litigation data into police databases, comparing internal investigations with claims, and utilizing external auditors to examine information.

Following the hearing, Proposed Int. 119-A was amended to require the NYPD-IG to conduct regular reviews, not only of civil actions, but of complaints regarding police misconduct and to make recommendations to reduce such activity. The version of the bill heard in June of 2016 requires the NYPD-IG—in consultation with the Law Department, the NYPD, the Comptroller, the CCRB, and CCPC—to review information on police misconduct and develop recommendations related to the disciplining, training, and monitoring of police officers. To facilitate this review, the Law Department would be required to publish information on civil actions. Int. 927-A would require the development and maintenance of a system that allows the NYPD, the Law Department, the Comptroller, and NYPD-IG to share information regarding civil actions, complaints, and other information relating to allegations of police misconduct.
Current Status of Claims and Misconduct Data Collection

Law Department

Currently, the Law Department captures limited information concerning litigation involving the NYPD and its officers. At the 2014 hearing on Int. 119-A, the Law Department testified that it does not collect information on the race of the plaintiff; number of claims per action; resolution of specific claims; precinct affiliation, rank, and number of years of service of officers; whether an officer was on duty or off duty; whether an officer was in uniform; whether an officer has been the subject of other actions alleging misconduct; or whether the Department agreed to appear on behalf of an officer.

According to the NYPD-IG, the Law Department allows NYPD access to its litigation database, Law Manager; however, the system can only search by plaintiff name or docket number, severely limiting the utility and benefits for the NYPD.
 NYPD also receives monthly litigation reports from the Law Department.
 

Comptroller’s Office

If an individual chooses to bring a civil action against the City, they generally must first notify the Comptroller.
 After receiving a notice of claim, the Comptroller has the authority to investigate and settle a claim before litigation begins.
 If a case proceeds to litigation, the Comptroller must approve any settlements.
 The Comptroller’s Office does allow NYPD to access its database of notices, OAISIS, but the system contains just basic information, such as the type of claim filed and an amount paid out in settlement.
 Information on claims is made available to the NYPD in “real time” and representatives from both offices meet weekly to discuss claims.
 The Comptroller’s Office also recently developed a new initiative, known as ClaimStat, to help reduce the cost of settlements by analyzing patterns to identify potential problem areas.

Police Department

NYPD uses a number of systems to house, monitor, and evaluate information related to litigation and officer performance. Litigation and claims data are collected from the Law Department and the Comptroller—both of which participate in inter-agency working groups and have “effective lines of communication” with NYPD.
 The Enterprise Liability Assessment Unit identifies potential legal risks, patterns in lawsuits, and areas where NYPD could seek corrective actions.
 The Risk Management Bureau uses information provided by the Comptroller and the Law Department in an integrated database and will eventually provide real-time information on officer performance to supervisors.
 The Risk Management Bureau also collects information on notices of claim filed with the Comptroller, CCRB complaints, as well as Internal Affairs complaints that do not reach the CCRB.
 At a June 2015 hearing, then Police Commissioner Bratton testified that the Risk Management Bureau was tasked with conducting “in-depth analysis to address police conduct that may be generating complaints of liability.”
 

NYPD also recently developed a Civil Lawsuit Monitoring Program—housed within the Risk Management Bureau—to help identify officers in need of performance monitoring based upon the number claims brought against them.
 If an officer is identified through any of NYPD’s monitoring databases, they are entered into one of three monitoring programs.
 This fragmented system is in the process of being replaced by a single database known as the Risk Assessment Litigation System (RAILS).
 Unlike under the current system, RAILS would provide supervisors with real time information on officers.
 Currently, supervisors are not immediately made aware if an officer hits “at risk” status, but must manually search for updates.
 

Civilian Complaint Review Board

CCRB is an independent oversight body that handles complaints that allege “use of excessive or unnecessary force, abuse of authority, discourtesy, or the use of offensive language” by NYPD officers.
 The board’s complaint review process involves receiving such complaints, conducting an investigation, and recommending actions, if any, that NYPD should take in response to the incident.
 Additionally, CCRB looks for broader patterns among complaints and makes recommendations on NYPD policies, procedures, and training.

As CCRB makes both general policy and individualized disciplinary recommendations to the NYPD, the Department is aware of substantiated complaints. The Board also shares substantiated allegations of police misconduct with the Law Department and recommends charges, as appropriate, and works with the Comptroller to obtain testimony that may be relevant to a potential settlement.
 Each year, CCRB receives approximately 3,000 requests from the Law Department for its complaint investigation files.
 

Commission to Combat Police Corruption

CCPC was established pursuant to an Executive Order issued by Mayor Rudy Giuliani in 1995 as permanent, independent board to monitor corruption within the NYPD.
 While the Commission does not receive civilian complaints, it does conduct studies related to the off-duty officer misconduct, release annual reports, and make recommendations on improving NYPD practices and policies.

Inspector General for the Police Department

Local Law 70 of 2013 created a NYPD-IG within the City’s Department of Investigation (DOI) with the authority to “investigate, review, study, audit and make recommendations relating to the operations, policies, programs and practices” of the NYPD.
 Utilizing this authority, the NYPD-IG released a report in April of 2015 containing recommendations on how the NYPD could use data from litigation and legal claims against the Department to improve policing.
 The NYPD-IG found that officers and the NYPD were often unaware of lawsuits filed against them, as well as settlements of pre-litigation claims.
 The NYPD-IG focused on three areas for improvement: 1) litigation data that NYPD, the Law Department, and the Comptroller should identify, collect, and track; 2) coordination of litigation data identification and collection between those agencies; and 3) transparency in NYPD’s litigation data analysis.
 To resolve these issues, the NYPD-IG recommended NYPD conduct a “qualitative review” of relevant litigation data; form an interagency working group to coordinate exchange of litigation data with the Comptroller and the Law Department, and release more information on these efforts and its early intervention system.

In a letter to the NYPD-IG, the Mayor, and the Speaker, the NYPD wrote that while they agreed with the recommendations and already implementing them, “certain barriers” prevented full adoption.
 With respect to the use of litigation data, NYPD argued that some information may have little probative value, be incomplete or misleading, or provide materials for certain entities to exploit and use to unfairly malign officers.
 However, the letter goes on to note that the City has begun to more vigorously defend cases to discourage frivolous claims, which would arguably help to mitigate some of NYPD’s concerns. 

Claims Filed Alleging Police Misconduct

Individuals that feel aggrieved by a police officer or the Department may file a civil claim against the City, generally with the goal of an award of monetary damages. The bulk of these claims are tort actions alleging misconduct, civil rights violations, property damage, or personal injury.
 During fiscal year 2014, the City spent $216.9 million to resolve claims against the Department and saw 9,448 new claims filed.
 

Police action claims—a subset of personal injury claims—are those most commonly associated with misconduct. These claims can include allegations of false arrest or imprisonment, improper firearm usage, excessive force, or assault.
 In fiscal year 2014, there were 5,727 police action claims filed against NYPD and its officers, the largest number in the past decade and an increase of over 120 percent since 2005.
 Payouts for police action claims are also on the rise—costing the City $69.4 million in the last fiscal year, an increase of 10 percent from the previous year.
 In fiscal year 2015, the number of police action claims filed declined for the first time in nearly a decade, falling 13 percent to 5,007.
 Although the overall number of claims is down, a subset of precincts continue to produce a disproportionate number.
 For example, the 13th Precinct in East Midtown Manhattan had one claim filed per 100 crime complaints, while the 44th Precinct in the South Bronx had seventeen.
 In fact, the five precincts with the highest claim to crime complaint ratio are all located in the Bronx.

Benefits of Tracking Litigation

Litigation—regardless of the subject at hand—can unearth a wealth of information and thus provide involved entities with an opportunity to analyze it and take steps to reduce future claims and the behavior that triggers those claims.
 Many private sector actors, including hospitals and retailers, use claims management systems to review litigation data to reduce their liability and improve organizational behavior.
 Law enforcement agencies are increasingly adopting these strategies for their benefit, not only to decrease costs associated with claims, but to improve policing practices.

Reviewing litigation claims provides law enforcement with an array of information they may not have been aware of or been able to obtain.
 The adversarial nature of litigation often brings to light information that both parties may have been unwilling to share previously. Further, the filing of a claim may alert law enforcement to an incident they may have had little awareness of. Those who feel aggrieved by the police are often reluctant to file a civilian complaint, and moreover, those who plan to sue may be discouraged from doing so by their counsel.
 The percentage of those who believe they were mistreated by law enforcement that later file suit barely register statistically—a 2002 survey found that approximately one percent of such plaintiffs did so.

A 2012 study reviewed the policies and practices of five law enforcement agencies that—in collaboration with an independent investigator or auditor—utilize information from litigation in improving their practices.
 The study revealed a number of instances in which the review of litigation information led to improved police behaviors and the potential cost-savings associated with such practices.
 For example, in the first five years after Los Angeles County Sheriff’s Department (LASD) began reviewing claims, the county’s litigation costs decreased by $30 million.

As demonstrated in the study, analyzing multiple sources of information on the same event allows cities to make up for flaws and deficiencies in each, as well as to fill in missing gaps.
 Two of the agencies examined in the study—LASD and Seattle Police Department—also enter litigation information into their early intervention systems.
 Four compare litigation claims with closed internal investigation files.
 Comparing closed litigation files with internal investigations and those conducted by independent boards such, as CCRB, can shed light on ways in which those investigations could be improved and increase general understanding of the incident.
 The NYPD recently acknowledged the wide-ranging benefits that analyzing litigation data can provide for police departments, including identification of trends of misconduct, enhancement of early intervention systems, improvement in department culture and community relations, and potential reduction in litigation and claims costs to the City.

Early Intervention Systems 

In order to comport with the most successful existing models and recommendations of experts, Proposed Int. 119-C requires not only the collection and examination of details found in civil actions, but also of information contained in any NYPD early intervention system, settlements of claims by the Comptroller, complaints received and investigations conducted by CCRB, complaints received and any investigations regarding such complaints conducted by NYPD and the Internal Affairs Bureau, reviews of NYPD investigations conducted by the CCPC, complaints received by the NYPD-IG, and any criminal arrests and/or investigations of officers. 

An early intervention system (EIS) is a management tool for law enforcement that utilizes data to help identify troubling patterns in policing and officers that are experiencing issues with performance.
 EIS, also known as early warning systems, are notable for their ability to identify officers before their behavior requires formal discipline and to illustrate the areas in which a department could improve its practices.
 Use of an EIS typically involves four steps: 1) collection and review of officer performance indicators; 2) identification of officers whose performance raises concerns; 3) intervention with identified officers; and 4) ongoing monitoring of such officers to ensure improvement.
 

Similar to NYPD’s renowned CompStat program, EIS rely on the analysis of regularly updated data.
 The data utilized in an EIS will primarily consist of officer performance indicators. There is no set number of metrics that must be used—some contain as few as five, while others have more than 25 indicators.
 For example, a model utilized during the early 2000s by the United States Department of Justice (DOJ) included 16 metrics, including those related to use of force, complaints and compliments, stops made, arrests made and citations issued, training and evaluation history, and personal leave used.
 While there is no recommended minimum number, a broader range of indicators will help to mitigate the impact of possibly flawed data and provide supervisors with a more comprehensive view of an officer’s work.

Once a system is up and running with a variety of indicators, supervisors can begin evaluating it for officers whose performance may be of concern. In order for an EIS to be effective, a department must not merely set up the mechanism to track information, it must change the habits of supervisors to ensure the data is used in an effective manner.
 Reviewing EIS data regularly—some departments require supervisors to access their system each day—increases the effectiveness of the EIS by allowing for truly early interventions.
 Interventions can include counseling by the officer’s supervisor, training, referral to professional counseling for personal issues, placement in a peer support program with other officers, reassignment, or relief from duties.

EIS are valuable both to individual officers and departments on the whole. Effective EIS use not only allows a department to tailor its training and policies to help its officers avoid incidents that cause complaints, but also to “save” the careers of officers by identifying problems early in their careers.
 Individual officers can also benefit through easier identification of those with excellent records.
 An EIS is most effective when it is utilized not to punish officers, but to identify and help those in need before major issues arise.
 

Further, identifying officers with performance issues can improve the reputation of the department as a whole. Research shows that a small subset of officers is often responsible for a disproportionate number of complaints and misconduct incidents.
 This is true both generally and in New York City. CCRB found that just 10 percent of officers were responsible for 78 percent of misconduct claims.
 Utilization of an EIS helps a department target its resources where most needed, leading to an overall decline in misconduct.
 Indeed, following the implementation of an EIS by the LASD, officer shootings, use of force, and civilian complaints declined while officer performance improved.
 Departments can also save time and money through reduced complaints and lawsuits if they are successful in identifying patterns and conducting interventions, as well as improve their relations with the community.
 
Since their development in the 1980s, officer performance monitoring systems have been linked to improving police accountability.
 Establishment and regular use of an EIS is one of the three principal reforms required by the DOJ in consent decrees or memoranda of agreement reached with police departments accused of systemically depriving individuals of civil rights.
 Cities that have implemented EIS as part of DOJ oversight see a decrease in complaints and create a better climate of accountability.
 Some have suggested that use of an EIS could result in a “chill” in enforcement as officers become more hesitant to perform their duties; however, a number of cities that created EIS under federal oversight saw crime rates decline and in some cases, an increase in arrests.

However, the mere creation of an EIS does not appear to be adequate for long-term reform. Assessments of departments following the end of DOJ’s oversight found that in some cities, the reforms were no longer viable, arguably because there were no mechanisms in place to ensure their long-term use and success.
 For example, the number of allegations of civil rights violations substantially decreased while Pittsburgh Bureau of Police was under federal oversight, but following the end of that monitoring and a number of leadership upheavals, complaints again rose and the agency was once again the target of a federal investigation.
 

NYPD Use of EIS

NYPD has used various systems to monitor officer performance for decades and is developing a new EIS (referred to by NYPD as an early warning system); however, there is little information available about this new system.
 In July 2014, then Commissioner Bratton said that he would “consider” developing an early warning system to identify officers with past problems, perhaps similar to a system he helped develop for the Los Angeles Police Department (LAPD).
 Later that year, the Commissioner testified that NYPD was “expanding very quickly” their ability to develop early warning mechanisms.
 At a June 2015 hearing, Commissioner Bratton again testified that NYPD was working to develop an EIS, stating that the Department had “been committing very significant resources including the use of policy advisors from the LAPD to assist in [its] development.”
 NYPD officials further testified as to how an EIS would be integrated with the Department’s Risk Management Bureau, discussed above.
 

Other entities providing police oversight are also pushing for a more robust EIS program in the City. At a March 2015 budget hearing, CCRB announced that the Board was developing its own early warning system by using the number and severity of complaints to “develop profiles of complaint prone police officers.”
 The Board is developing this model independent of the NYPD, as the Department’s systems “are fragmented” and may take longer to develop than the Board’s. According to then Chair Richard Emery, the Board believes their EIS will be most effective if they release “a viable and reliable model” to provide it to NYPD along with the Board’s reasoning, officers it has identified, and its analytical structure, which would then allow NYPD to conduct proper interventions.

III. ANALYSIS OF PROPOSED INT. NO. 927-A 
Section 1 of Proposed Int. No. 927-A adds a new administrative code section § 14-166 regarding information sharing. Subdivision a would define “actions, claims, complaints, and investigations” as including, but not limited to, information regarding civil actions reported pursuant to section 7-112, notices of claim filed against individual police officers received by the Comptroller; settlements of claims filed against individual police officers by the Comptroller; complaints received and investigations conducted by the CCRB; closed investigations conducted by NYPD; reviews of NYPD investigations conducted by the CCPC; complaints received by the NYPD-ID; and any criminal arrests or closed investigations of individual police officers known to NYPD for actions taken while on duty. 
Subdivision b would require NYPD, or office designated by the Mayor, to develop and maintain a system that allows for the electronic access and sharing by NYPD, the Law Department, the Comptroller, CCRB, and the NYPD-IG of actions, claims, complaints, and investigations.
Subdivision c would require NYPD to provide, at a minimum, the following information that would be electronically accessible by the Law Department, the Comptroller, CCRB, and the NYPD-IG as it relates to pending or resolved civil actions or claims filed against individual police officers: the precinct affiliation, rank, and employment date of any officer against whom an action, claim, complaint, or investigation is asserted. The information would be provided by NYPD on no less than a biweekly basis and be disaggregated by whether any such officer was the subject of a closed investigation conducted by or known by NYPD, or has any criminal arrests known to NYPD for actions taken while on duty. Upon request, NYPD would be required to notify the Law Department, the Comptroller, CCRB, and the NYPD-IG as to whether the particular officer who is the subject of an inquiry was scheduled to be on duty and whether any such officer was wearing an official NYPD uniform at the time of the incident giving rise to such an action or claim.
Subdivision d would provide that nothing in the new section would require the sharing of or access to information considered confidential pursuant to New York State Civil Rights Law section 50-A.

New subdivision e would provide that the information described above be searchable by the name of a police officer and precinct affiliation.
Section 2 of Proposed Int. 927-A adds a new administrative code section, § 7-113 regarding information sharing. Subdivision a requires the Law Department to provide NYPD, or the office designated by the Mayor pursuant to subdivision b of section 14-166, the following information regarding civil actions filed in state or federal court against NYPD or individual police officers, or both, resulting from allegations of improper police conduct, including, but not limited to, claims involving the use of force, assault and battery, malicious prosecution, or false arrest or imprisonment:

1. the court in which the action was filed;

2. the name of the law firm representing the plaintiff;

3. the name of the law firm or agency representing each defendant;

4. the date the action was filed; and

5. the allegation of improper police conduct, such as use of force, assault and battery, malicious prosecution, or false arrest or imprisonment; and

6. if an action has been resolved: (i) the date on which it was resolved; (ii) the manner in which it was resolved; and (iii) whether the resolution included a payment to the plaintiff by the city and, if so, the amount of such payment. 

Subdivision b would provide that the information be updated no less than biweekly.

Section three of Proposed Int. 927-A would have the bill take effect on January 1, 2018.

Proposed Int. No. 927-A
 
By Council Members Garodnick, Gibson, Torres, Williams, Chin, Koo, Rose, Rodriguez and Mendez
 
A LOCAL LAW

To amend the administrative code of the city of New York, in relation to requiring the maintenance of an information sharing system regarding civil actions, claims, complaints, and investigations alleging improper police conduct
 
Be it enacted by the Council as follows:
Section 1. Chapter 1 of title 14 of the administrative code of the city of New York is amended to add a new section 14-166 to read as follows:
§ 14-166 Information sharing. a. Definition. For the purposes of this section, the term “actions, claims, complaints, and investigations” includes, but is not limited to, information regarding civil actions reported pursuant to section 7-112, notices of claim filed against individual police officers received by the comptroller; settlements of claims filed against individual police officers by the comptroller; complaints received and investigations conducted by the civilian complaint review board; closed investigations conducted by the department; reviews of police department investigations conducted by the commission to combat police corruption; complaints received pursuant to section 804 of the charter; and any criminal arrests or closed investigations of individual police officers known to the department for actions taken while on duty.  

b. A department or office designated by the mayor shall develop and maintain a system that allows for the electronic access and sharing by the department, the law department, the comptroller, the civilian complaint review board, and the individual responsible for implementing the duties set forth in paragraph 1 of actions, claims, complaints, and investigations.

c. 1. The department shall provide such designated department or office, at a minimum, the following information that shall be electronically accessible by the law department, the comptroller, the civilian complaint review board, and the individual responsible for implementing the duties set forth in paragraph 1 of subdivision c of section 803 of the charter as such information relates to pending or resolved civil actions or claims filed against individual police officers: the precinct affiliation, rank, and employment date of any police officer against whom an action, claim, complaint, or investigation is asserted. Such information shall be provided by the department on no less than a biweekly basis and shall be disaggregated by whether any such officer was the subject of a closed investigation conducted by or known by the department, or has any criminal arrests known to the department for actions taken while on duty.

2. Upon request, the department shall notify the law department, the comptroller, the civilian complaint review board, or the individual responsible for implementing the duties set forth in paragraph 1 of subdivision c of section 803 of the charter as to whether the particular officer who is the subject of an inquiry was scheduled to be on duty and whether any such officer was wearing an official department uniform at the time of the incident giving rise to such an action or claim. 

d. Nothing in this section shall require the sharing of or access to information considered confidential pursuant to section 50-a of the civil rights law.

e. The information provided pursuant to subdivision a of this section shall be searchable by the name of a police officer and precinct affiliation. 

§ 2. Chapter 1 of title 7 of the administrative code of the city of New York is amended by adding a new section 7-113 to read as follows:

§ 7-113 Information sharing. a. The department shall provide the department or office designated by the mayor pursuant to subdivision b of section 14-166 the following information regarding civil actions filed in state or federal court against the police department or individual police officers, or both, resulting from allegations of improper police conduct, including, but not limited to, claims involving the use of force, assault and battery, malicious prosecution, or false arrest or imprisonment:

1. the court in which the action was filed; 

2. the name of the law firm representing the plaintiff; 

3. the name of the law firm or agency representing each defendant; 

4. the date the action was filed; and

5. the allegation of improper police conduct, such as use of force, assault and battery, malicious prosecution, or false arrest or imprisonment; and 

6. if an action has been resolved: (i) the date on which it was resolved; (ii) the manner in which it was resolved; and (iii) whether the resolution included a payment to the plaintiff by the city and, if so, the amount of such payment.  

b. The information provided pursuant to subdivision a of this section information shall be updated no less than biweekly. 

§ 3. This local law takes effect on January 1, 2018.
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