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The Committee on Immigration will hold an organizational meeting on Monday, February 27, 2006 at 11:30 a.m.  Commissioner Guillermo Linares of the Mayor’s Office on Immigrant Affairs (“MOIA”) is expected to provide an update on MOIA’s priorities.  The remainder of this briefing paper describes the jurisdiction of the Committee on Immigration and some of its work in the 2004-2006 legislative session.  

Jurisdiction

The Committee on Immigration has oversight authority over the New York City Mayor’s Office on Immigrant Affairs, established under Section 18 of Chapter 1 of the Charter of the City of New York.  The Charter requires:  

. . . there shall be established in the executive office of the mayor an office of immigrant affairs.  The office shall be headed by a director, who shall be appointed by the mayor.  The director of the office of immigrant affairs shall have the power and the duty to: 

1.  advise and assist the mayor and the council in developing and implementing policies designed to assist immigrants and other foreign language speakers in the city; 

2.  enhance the accessibility of city services to immigrants and foreign-language speakers by establishing programs to inform and educate immigrant and foreign language speakers by establishing programs to inform and educate immigrant and foreign language speakers of such services; 

3.  manage a citywide list of translators and interpreters to facilitate communication between city agencies and foreign language speakers; 

4. perform policy analysis and make recommendations concerning immigrant affairs; and 

5.  perform such other duties and functions as may be appropriate to pursue the policies set forth in subdivision a of this section. . . 

Committee Accomplishments

Local Laws

In September 2005, the Council passed Int. 592-A, which establishes a temporary commission to study the feasibility of creating public/private partnerships to develop and operate job centers for immigrant day laborers.  The Mayor signed the bill, which became Local Law 91 of 2005, on October 18, 2005.  The Commission, which will consist of 20 people, including day laborers, their advocates, and representatives of government agencies, will issue a report on its findings and recommendations at the conclusion of its study.  
In June 2004, the Council approved Int. 223-A, which aims to protect immigrants from abuses of non-lawyers who work as providers of immigration assistance services.  The Mayor signed the bill, which became Local Law 31 of 2004, on July 12, 2004.   The law prohibits certain types of conduct by immigration assistance providers in New York City.
  Specifically, the law prohibits immigration assistance providers from making any statement guaranteeing any particular government action or suggesting that they can or will obtain favors from or have special influence with immigration authorities.  Further, the law prohibits immigration assistance providers from retaining compensation for services not performed or from refusing to return documents supplied, prepared or paid for by a customer when the customer requests return of such documents.  Moreover, the law prohibits providers from representing that they have titles or credentials that could lead a prospective customer to believe that they possess licenses, accreditation or official authorization to provide advice on immigration matters.  Finally, the law prohibits providers from giving any legal advice concerning immigration matters. 

The law also requires immigration assistance providers to enter into written agreements with all customers and sets forth minimum requirements of the contents of the agreements.  Providers must post signs that clearly state that they are not attorneys or otherwise authorized to represent clients in immigration matters and set forth a fee schedule.  The law includes civil and criminal penalties for violations.  It also creates a civil cause of action for any person who claims to be injured by the failure of a provider of immigration assistance services to comply with the law.
Resolutions

In December, 2005, the Council voted to approve Res. 1008-A, which supported bipartisan federal legislation for comprehensive immigration reform and urged Congress and President Bush to adopt such legislation.  In particular, Res. 1008-A cited the Secure American and Orderly Immigration Act (SAOIA), S. 1033 and H.R. 2330, legislation introduced by a bipartisan group of legislators led by Senators McCain and Kennedy and Representatives Kolbe, Flake and Gutierrez, which aims to achieve comprehensive reform of this country’s immigration laws.  The legislation would establish a temporary work visa program that would enable hundreds of thousands of immigrants with job opportunities to come to this country every year and would provide opportunities for those workers to earn permanent residency and eventually United States citizenship.    

The SAOIA also contains critical family reunification and backlog reduction provisions.  It further would provide some relief for undocumented immigrant workers and their families living and working in the United States at the time of introduction.    

Also in December 2005, the Council voted to approve Res. 1009-A, which expressed opposition to the REAL ID Act of 2005, included as part of the Emergency Supplemental Appropriations Act passed by Congress and signed by President Bush in May 2005 and urged New York State to opt out of implementing the law’s provisions regarding issuance of driver’s licenses to immigrants.  On May 10, 2005, the U.S. Senate passed the REAL ID Act, as an attachment to the war & tsunami relief appropriations bill, H.R. 1268, which was passed by the U.S. House of Representatives on May 5, 2005.  President Bush signed the bill on May 11, 2005.  The bill was passed without substantive debate about its provisions or the impact it would have on immigrants in the United States.  

The REAL ID Act of 2005 repealed bipartisan provisions included in the intelligence bill passed late in 2004, and replaced them with new and far more stringent mandates, including a host of anti-immigrant provisions such as federal minimum standards that tie driver’s licenses to immigration status and provisions that make it more difficult for immigrants to get asylum and increase the possibility that asylum-seekers will be forced to return to countries of origin and face their persecutors.  Furthermore, the bill expanded the definition of “terrorist activity,” and restricted immigrants’ access to federal court.

The driver’s license provisions of the REAL ID Act imposed a complicated new bureaucracy on states, including a two-tiered license system for foreigners and U.S. citizens, and banned states from issuing regular driver’s licenses to undocumented immigrants. 

The federal government will not recognize licenses from any state that opts not to comply with the federal minimum standards for purposes such as boarding planes and entering federal buildings.  However, states are not mandated to comply with the REAL ID's drivers' licenses provisions - they can choose to opt-out.  The drivers’ license provisions of the bill do not take effect until 2008.  

Additionally, the asylum provisions of the REAL ID Act increase the burden of proof for asylum applicants to demonstrate that they are indeed being persecuted in their respective home countries primarily because of their race, religion, nationality, membership in a particular social group, or political opinion.  Additionally, the law requires asylees to produce corroborating evidence, although oftentimes such evidence is extremely difficult to obtain.  Furthermore, factors such as the demeanor, candor, or responsiveness of applicants, the consistency between the applicants’ written and oral statements as well as with native country conditions, would be allowed for consideration at proceedings.
In December 2005, the Council also voted to approve Res. 1153-A, which urges the United States Office of Immigration and Customs Enforcement to exercise prosecutorial discretion and decline to pursue orders of removal or to carry out removal orders in exceptional situations where deportation would cause extreme hardship to individuals and cites several specific examples of compelling circumstances where it would be appropriate to exercise prosecutorial discretion.  To illustrate the need for reform, Res. No 1153-A cited two specific examples of situations where extraordinary circumstances appear to render the exercise of prosecutorial discretion to discontinue removal proceedings appropriate.  
In March 2004, the Council approved Res. No. 240-A, which urges the New York State legislature to pass legislation that would require courts in New York State to advise defendants facing felony, misdemeanor or violation charges that a plea of guilty may result in deportation, exclusion from admission or denial of naturalization and that would provide real remedies for defendants if advisement does not occur.  New York State law required courts to advise defendants in felony cases of the possible ramifications of entering a guilty plea before accepting the plea but did not require courts to advise defendants in cases of misdemeanors or violations, even though a guilty plea for a misdemeanor or violation could result in deportation, detention, exclusion from admission and denial of citizenship.  In addition, the law explicitly states that there is no remedy if courts failed to advise defendants of the potential consequence of guilty pleas.

At the time, at least 20 states and Washington DC require that criminal defendants receive notice of the consequences of entering a guilty plea or conviction on immigration status.
 California’s requirement has been in place since 1978 and has been the model for many other state laws.
  Res. No. 240-A supported legislation that would require judges to administer the following oral advisement on the record in felony, misdemeanor and violation cases: “If you are not a citizen of the United States, you are hereby advised that acceptance by the court of a plea of guilty or conviction of the crime for which you have been charged may result in your deportation, exclusion from admission to the United States, or denial of naturalization pursuant to the laws of the United States” and that would provide remedies for defendants if the judge does not administer this advice. 

In May 2004, the Council approved Res. No. 42, which opposes the federal temporary guest worker program proposed by President Bush and supported the passage of comprehensive immigration reform that includes permanent legalization and fair worker protection for immigrants. On January 7, 2004, President Bush proposed a new program that would give temporary guest worker status to undocumented immigrants and new foreign workers. President Bush’s proposal would have granted legal status to undocumented immigrants already living in the United States who applied for temporary worker permits jointly with their employers.  For three years undocumented immigrants with temporary worker status would be eligible to receive benefits and rights associated with legal status, including the right to obtain a driver’s license and to travel freely.  Guest worker status would also be available for those in other countries who wish to come to the United States to work and can enlist support from an employer.  The proposal projected that after three years, unless they attempt to renew their status, temporary workers would return to their countries of origin.
  The proposed program failed to address essential needs of immigrants, including pathways to permanent residency and citizenship, worker’s rights, and family unity.    


Res. No. 42 questioned several aspects of President Bush’s proposal, touching upon worker’s rights, family unity, and pathways to citizenship.  The proposal would have required that employers seek out American workers before hiring immigrant employees.  Groups such as the AFL-CIO expressed concern that this system would create an underclass of workers overly dependent on their employers for their continued stay in the United States and therefore vulnerable to workplace abuse.  The proposal further failed to meet the realistic needs of immigrant families and the Administration has not addressed the potential splintering of immigrant families that this proposal could catalyze.    

Further, President Bush’s proposal did not provide any paths to citizenship for undocumented immigrants living and working in the United States.  Rather, it clearly envisioned and encouraged temporary worker status
 and assumed that workers would return to their countries of origin without realistically addressing the potential numbers of immigrants who consider the United States their permanent home.  Res. No. 42 calls for immigration reform that recognizes the invaluable contributions of immigrants to the United States by providing viable paths towards permanent legal residency and citizenship.  

Res. No. 42 urged the passage of legislation establishing clear pathways to citizenship, such as the DREAM Act and the AgJobs Act.  The Development, Relief, and Education for Alien Minors Act of 2003 (“DREAM Act”) would empower states to allow undocumented immigrants who have lived continuously in the United States for more than five years and who were under the age of 16 upon arrival to receive access to the same tuition and financial aid as citizens when they attend institutions of higher education.  The bill also would authorize the Department of Homeland Security to grant conditional permanent resident status to undocumented immigrants who meet specific criteria set forth in the bill.
  By making it easier for immigrant students to attend college, The DREAM Act would provide new educational opportunities to over 50,000 undocumented high school students that graduate each year,
 and would reduce dropout rates,
 empower the immigrant student community, add skilled professionals to communities and create a path towards citizenship.  

Res. No. 42 also referenced the Agricultural Job Opportunity, Benefits, and Security Act of 2003 (“AgJobs Act”) (“S. 1645”) introduced by Senators Kennedy and Craig with 56 cosponsors.
  The AgJobs Act would give agricultural workers a new opportunity for legalization while maintaining family unity and “preserving and enhancing key labor protections.”
  Under the AgJobs Act, undocumented agricultural workers currently employed in the U.S. for a specified amount of time
 could obtain a worker’s visa that would not bind them to a single employer.  Immediate family members could join the visa holder in the United States, and all visa holders would have the right to travel freely and to apply for permanent status after working in the United States for three out of the following six years.  The AgJobs Act would give at least 500,000 currently undocumented agricultural workers who remain in agriculture an opportunity to apply for permanent visas for themselves and their families.
 

Oversight

The Committee also has conducted regular oversight hearings regarding a range of issues affecting New York City’s immigrant communities.  For example, in 
April 2005, the Committee explored the impact of the National Crime Information Center Database on New York City's immigrant communities. In February 2005, the Committee explored The Newest New Yorkers 2000, a report released by the New York City Department of City Planning on January 24, 2005.  In January 2005, the Committee considered the state of immigrant services in New York City, with a focus on the provision of ESL classes, legal services and worker legal services.   The Council went on to expand funding for the Immigrant Opportunities Initiative in the Fiscal Year 2006 budget.   
� See NYC Charter §18.


� “Immigration assistance service” is defined as “providing any form of assistance, in the city of New York, for a fee or other compensation, to persons who have come, or plan to come to the United States from a foreign country, or their representatives, in relation to any proceeding, filing or action affecting the non-immigrant, immigrant or citizenship status of a person, which arises under the immigration and nationality law, executive order or presidential proclamation, or which arises under actions or regulations of the United States citizenship and immigration services, the United States department of labor, or the United States department of state.” § 20-770 a.       


� See e.g., Ariz. St. R. Cr. P. 17.2 (2004); Cal. Penal Code §1016.5(2004); Conn. Gen. Stat. §54-1j (2003), D.C. Stat § 16-713 (2004), Fla. R. Crim. P. 3.172 (2004), Ga. Code Ann. §17-7-93 (2004); Hi. R. P. P. R. 11 (2004); 725 Ill. Comp. Stat. § 113-8 (2004); Me. R. Cr. Proc. R. 11(b)(5)(2004); Md. Rule 4-242 (e) (2004); Mass. Gen. Laws ch. 278 §29; Minn. R. Crim. Proc. 15.01 (2003), Mont. Code Ann. § 46-12-210(f) (2004); N.M. Dist. Ct. R. Cr. P. 5-303(E)(2004); N.C. Gen. Stat. § 15A-1022(a)(7); Ohio Rev. Code Ann. 2943.031 (2004); Or. Rev. Stat. § 135.385(d) (2003);  R.I. Gen. Laws § 12-12-22 (2004); Tex. Crim. Proc. Code Ann. 26.13(a)(4)(2004); Wash. Rev. Code §10.40.200 (2004); Wis. Stat. Ann. §971.08(c) (2003). 


� Rule 17.2 Committee, Report of the Rule 17.2 Study Committee, (October 8, 2003), 6.  See


� HYPERLINK "http://www.nationalimmigrationproject.org/crimmats/Final%20report%20from%20Rule%2017.2%20committee.doc" ��http://www.nationalimmigrationproject.org/crimmats/Final%20report%20from%20Rule%2017.2%20committee.doc�. 


� See � HYPERLINK "http://www.whitehouse.gov/news/releases/2004/01/20040107-3.html" ��http://www.whitehouse.gov/news/releases/2004/01/20040107-3.html�. 


� The proposal would provide monetary incentives for immigrants who return to their countries of origin. Bush also pledged to “work with foreign governments on a plan to give temporary workers credit, when they enter their own nation's retirement system, for the time they have worked in America.” See � HYPERLINK "http://www.whitehouse.gov/news/releases/2004/01/20040107-3.html" ��http://www.whitehouse.gov/news/releases/2004/01/20040107-3.html�. 


� In order to be eligible for cancellation of removal and adjustment of status under the bill, a person must:


Have been physically present in the United States for at least 5 years immediately before enactment of the bill and been under 16 years old when s/he arrived in the United States


Have been a person of good moral character


Not be inadmissible or deportable under specific grounds set forth in the Immigration and Nationality Act


Have been admitted to an institution of higher education, earned a high school diploma or obtained a GED; and 


From the age of 16 and older, never had been under a federal order of exclusion, deportation, or removal. (See: � HYPERLINK "http://thomas.loc.gov/cgi-bin/bdquery/z?d108:SN01545:@@@D&summ2=m&" ��http://thomas.loc.gov/cgi-bin/bdquery/z?d108:SN01545:@@@D&summ2=m&� ).


� National Immigration Law Center, The DREAM Act: Basic Information, January 2003. See � HYPERLINK "http://www.nilc.org/immlawpolicy/DREAM/DREAM_Basic_Info.pdf" ��http://www.nilc.org/immlawpolicy/DREAM/DREAM_Basic_Info.pdf� 


� The Urban Institute estimates that 15,000 undocumented immigrant students drop out of high school annually.  See, Further Demographic Information Relating to the DREAM Act, at � HYPERLINK "http://www.nilc.org/immlawpolicy/DREAM/DREAM_Demographics.pdf" ��http://www.nilc.org/immlawpolicy/DREAM/DREAM_Demographics.pdf�. 


�A similar bill, H.R.3142, was introduced in the House of Representatives by Rep. Chris Canon and currently has 103 cosponsors.


� See, AILA’s Statement on the AgJobs Act, September 23, 2003, at � HYPERLINK "http://www.aila.org/contentViewer.aspx?bc=9,594,3748" ��http://www.aila.org/contentViewer.aspx?bc=9,594,3748�. 


� The lesser of 575 hours or 100 work days during any 12 consecutive months in the 18 months preceding August 31, 2003.  See � HYPERLINK "http://www.maldef.org/pdf/AGJobsbill.pdf" ��http://www.maldef.org/pdf/AGJobsbill.pdf�. 


� Id. 
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