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By Council Member Cohen, The Speaker (Council Member Mark-Viverito), and Council Members Palma, Rose, Van Bramer, Rodriguez, Rosenthal, Cabrera, Lander, Treyger, Deutsch, Dromm and Chin
TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to the establishment of a division of paid care
CHARTER:
Amends 20-a of the Charter.
ADMINISTRATIVE CODE:
Adds a new title 32 to the Administrative Code.

I. INTRODUCTION
On August 15, 2016, Committee on Civil Service & Labor, chaired by Council Member I. Daneek Miller, will hold a hearing on Proposed Int. No. 1084-A, a Local Law to amend the New York city charter and the administrative code of the city of New York, in relation to the establishment of a division of paid care, introduced by Council Member Andrew Cohen and the Speaker. The Committee held a hearing on an earlier version of the bill, Int. No. 1084, on April 11, 2016. Those who testified at that hearing included representatives from the New York City Department for the Aging (DFTA), the New York City Department of Consumer Affairs (DCA), service providers and advocates.
II. BACKGROUND
a.    The Substantial and Growing Paid Care Workforce in New York City

By 2030, more than 1.8 million people in New York City will be aged 60 or older, an increase of nearly 50% since 2000.
 From 2000 to 2012, the number of residents aged 60 to 64 increased by 41%, and the 85 and older group increased by 26%.
 By 2050, boomers will be part of the oldest population group, and the cumulative growth of this 85 and older group will be almost 200%.
 As individuals age, decreasing range of mobility can lead to functional impairments, and disability is particularly prevalent among the oldest cohort, which creates a growing need for long-term supportive services provided in the home to allow older New Yorkers to age in place. 

The role of caregivers is critical to meet the care service needs of the expanding senior population in New York City. Frailty and other physical and mental limitations require individuals to depend on others for assistance with tasks ranging from dressing and bathing to wound care and injections. Some caregivers are paid (formal), while other are unpaid (informal, often family and friends). Paid and unpaid caregivers share challenges, but they also face unique problems.

Paid homecare workers enable the elderly and individuals with disabilities to continue to live independently in their homes and participate in their communities. Homecare workers include home health aides, who provide basic health-related services and personal care
as well as home attendants, who assist with daily personal tasks and provide companionship,
often paid in part or entirely through public support, such as Medicaid. In New York City, one out of every seven low-wage workers is a homecare worker,
 making the City’s homecare workforce larger than any other occupational grouping with approximately 170,000 workers.
 Homecare is also expected to generate the most new jobs in the City, more than 70,000 jobs between 2012 and 2022.
 

Since the homecare workforce is both large and growing, the stability of this workforce has a significant impact on the City’s economy. The homecare worker population is overwhelmingly female and of color: close to 86% of homecare workers in New York State are women and more than 74% are minorities.
 A significant portion of the workforce is undocumented. Homecare workers are undervalued and underpaid. In New York City, the average annual wage is $23,570 for home attendants and $21,930 for home health aides.
 Not only are homecare workers paid low wages, but the hours are often part-time and unpredictable.
 As a result, one in four homecare workers live in households with incomes below the federal poverty level, and more than half live in households that rely on public benefits.
 In addition to undermining the ability of homecare workers to support themselves and their families, low wages and inconsistent hours also fuel high turnover rates. Half the homecare workforce turns over every year, disrupting the continuity of relationships that is essential to quality care.
 To put it simply, workers leave because they cannot afford to remain. SEIU 1199 has unionized approximately 80,000 homecare workers in the City, for example, but the unions have not yet succeeded in making homecare wages sustainable across the board. Homecare workers in the City’s contracted homecare workforce, in contrast, are subject to the City’s Living Wage Law.

Many homecare workers are hired through homecare service agencies, which have their own set of problems, but some workers operate in the so-called “gray market,”
 paid, but often under the table, with employment terms negotiated on a case-by-case basis. Wages and working conditions vary greatly for this population. Collectively, these disparities have created an imbalanced labor market and contribute to instability in the homecare workforce.

Caregivers who provide paid in-home childcare are an equally critical workforce. These workers attend to children when parents and other family members are unavailable, providing services such as supervising the safety of children, watching for signs of emotional or developmental problems in children, feeding, bathing, and overseeing activities in the child’s own home. Nearly 23,000 childcare workers are employed at schools, businesses, private households and childcare institutions in New York City.
 Wages are also low for these workers; childcare workers in the City receive an average annual wage of only $27,550.
 At the national level, in 2012 there were 201,000 caregivers providing in-home childcare in private U.S. households,
 and the median hourly wage for such childcare workers was $11.

Childcare workers face many of the same workforce problems. According to a survey conducted by the National Domestic Workers Alliance, childcare workers experience many of the same labor violations and hardships, including pay below the minimum wage, a lack of employment benefits, a lack of control over working conditions, fear of employer retaliation and disrespect or abuse on the job.
 Many childcare workers are undocumented immigrants, and these workers face even more significant challenges than the rest of the labor force.
 They have almost no standing to negotiate for better wages or working conditions and are reluctant to complain about labor and wage violations for fear that their status will be exposed.

b.   Paid Care Regulatory Landscape


A complex federal and State regulatory scheme governs homecare, and the landscape is in upheaval. Recent positive changes in the law affecting homecare workers include: 1) New York State’s Wage Parity Law of 2011,
 which raised wage rates and benefits for Medicaid-funded home health aides to a minimum $10 per hour base wage floor,
 and 2) the federal Homecare rule,
 effective as of October 2015, which extends Fair Labor Standards Act (“FLSA”) protections to homecare workers such as the federal minimum wage, overtime and payment for certain travel time.
 These changes will help increase wage standards and alleviate the persistent wage theft that has long plagued homecare workers in New York City.
 Disruptive changes in the regulatory landscape, at least in the short term, include New York State’s fundamental restructuring of its Medicaid program to managed care,
 during which many homecare providers have attempted to curb costs, often illegally.
 
Many homecare workers do not understand these complex changes, cannot evaluate employer compliance with the rules, may lose eligibility for certain benefits even as their wages rise,
 and do not know how to obtain other benefits, such as travel-time compensation under the FLSA.
 Advocacy groups have brought class actions on behalf of homecare workers for unpaid wages, overtime and wage parity violations, and consumers have also brought claims against homecare providers for Medicaid and Americans with Disabilities Act violations. However, litigation can only go so far and may be avoided in the future with better awareness and education.

There are also trainings available to homecare workers that can help improve their employment prospects and lead to better wages, such as Home Health Aide training.
 However, there is variation in cost and employment outcomes among the providers of these training programs, which include proprietary training schools, City University of New York (CUNY) and the Manhattan Educational Opportunity Center.
 Homecare workers currently have no measure for comparing these programs in order to make an informed decision on which provides the best outcomes.

In-home childcare workers are entitled to many of the same federal protections as homecare workers regarding pay rates, workplace conditions, employer compliance with employment agreements and remedies for abuses at work.
 Childcare and homecare workers can also look to New York State’s Domestic Workers’ Bill of Rights, which provides for overtime pay, rest days and paid vacation days, and are also covered by New York City’s Paid Sick Leave Law.
 However, many childcare workers, as well as the individuals and families they work for, are not fully aware of their respective rights and obligations under the law.

So long as homecare and childcare workers do not know about their rights under federal, state and local law, changes to improve wage standards and working conditions will be ineffective. Given the huge size of the City’s homecare workforce and the anticipated burgeoning need for more workers to meet the demand, an intervention by the City at this critical juncture could set the City’s paid caregivers on the path towards a more stable future with improved standards for both workers and the vulnerable populations they serve. The City has taken great steps forward in recent years in protecting workers by, for example, creating paid sick leave protections and an Office of Labor Standards. This bill would follow in the spirit of those laws by helping our City’s paid caregivers live with more dignity and be even more effective in their jobs.
III. SUMMARY OF PROPOSED INT. NO. 1084-A
Proposed Int. No. 1084-A establishes a new Division of Paid Care (“Division”) within the Office of Labor Standards (“OLS”) to focus on and support paid care workers, such as homecare and in-home child care workers. The responsibilities of the Division, led by a Division head, include conducting public outreach campaigns and informational clinics to inform paid care workers of their rights; their eligibility for benefits; the availability of low-cost health insurance and immigrant-related resources; financial and tax credit information; health and safety issues in home-based workplaces; and the availability of free or low-cost education and training programs. The Division also shall conduct research on the demographics of paid care workers in the City, working conditions and market standards in the paid care industry, employer compliance with applicable labor and employment laws and barriers to such compliance, the registration status of elder care or case managers with the national associations that establish standards for the profession, the practices of entities offering paid care referral or placement assistance (including the practice of charging placement fees to paid care workers or care recipients), policies and programs related to non-wage supports (such as state-approved training programs or health insurance), and the effectiveness of child care and home care worker cooperatives in the City. Other duties of the Division include assisting the Director of OLS in developing policies and programs to assist paid care workers; publishing a pamphlet on state-approved education and training programs; and coordinating with appropriate stakeholders, such as other government agencies, worker advocacy groups, community and labor and employment organizations, paid care workers, employers and care recipients.
The bill further establishes an advocate within the Division who, along with Division staff, would develop an intake and referral system for paid care workers to submit complaints regarding potential labor and employment law violations, and would refer workers to the appropriate government agencies, legal services organizations and community organizations to help address potential legal violations. The advocate would also notify appropriate agencies about potential systemic legal violations, including those involving the exploitation and abuse of paid care workers, the operation of any unlicensed paid care services agencies in the City, and the compliance of the City and its contracted home care providers with relevant laws. 
The bill also requires the Division to establish a working group consisting of no fewer than five members chosen from among various stakeholders, which would meet at least once a year to provide recommendations for assisting the paid care workforce and recommendations for model standards for the paid care worker industry.
 The Division shall post on its website and submit to the Council certain information on an annual basis, including the number of complaints received by the intake system, the types of information provided, and the number of referrals made to other agencies; the results of the research conducted; the results of the findings made regarding any systemic legal allegations; and the recommendations made by the Division’s working group. The legislation would take effect 180 days after its enactment into law.
IV. AMENDMENTS TO PROPOSED INT. NO. 1084-A
Since the original version of Int. No. 10844 was heard on April 11 the bill has undergone several revisions. In addition to technical amendments, the bill now requires the Director of OLS to establish the Division and to appoint the Division head. The previous version of the bill required the Mayor to establish the Division and established a Coordinator as the head of the Division. The Coordinator position is removed, and the duties of the Coordinator are subsumed under the Division’s overall duties in section 32-202 of the bill 
In section 32-202(c), Proposed Int. No. 1084-A would expand the research conducted by the Division to cover working conditions and market standards in the paid care industry; health and safety issues in home-based workplaces, including those associated with housecleaning tasks performed by paid care workers as part of their paid care work; and employer compliance with applicable labor and employment laws and barriers to such compliance. 
The current bill requires not only the Advocate, but Division staff as well, to perform the duties set forth in section 32-203 of the bill (as generally discussed above). Division staff was not included in the previous version of the bill. Proposed Int. No. 1084-A would also expand the duties of the Advocate and Division staff to include tracking the status and outcome of submissions to the intake and referral system; coordinating with 311 to ensure that questions regarding paid care industry issues are referred to the Division; and seeking to coordinate with and, where appropriate, contracting with appropriate stakeholders to operate the intake and referral system.

Section 32-202(e) of Proposed Int. No. 1084-A would add to the Division’s duties the establishment of a working group with no fewer than five members chosen from among appropriate stakeholders. Such working group shall meet at least once a year, as convened by the Division, to provide recommendations for assisting the paid care workforce and recommendations for model standards for the paid care worker industry. The Division shall establish the working group within one year of the effective date of the local law. The bill also requires the Division to post on the Division’s website and submit to the Council annually any recommendations made by the working group.

In section 3 of the bill, Proposed Int. No. 1084-A would amend the effective date of the local law from immediately to 180 days after it becomes law.
Proposed Int. No. 1084-A

By Council Member Cohen, The Speaker (Council Member Mark-Viverito), and Council Members Palma, Rose, Van Bramer, Rodriguez, Rosenthal, Cabrera, Lander, Treyger, Deutsch, Dromm and Chin

A LOCAL LAW

To amend the New York city charter and the administrative code of the city of New York, in relation to the establishment of a division of paid care 

Be it enacted by the Council as follows:
Section 1. Section 20-a of the New York city charter is amended by adding a new subdivision h to read as follows:

h. Division of paid care. The director of the office of labor standards shall establish a division of paid care within the office of labor standards and shall appoint the division head. 

§ 2. The administrative code of the city of New York is amended by adding a new title 32 to read as follows:

TITLE 32 

LABOR AND EMPLOYMENT
Chapter 1 Office of Labor Standards.

Chapter 2 Division of Paid Care.

CHAPTER 1 

OFFICE OF LABOR STANDARDS

§ 32-101 Reserved.

CHAPTER 2 

DIVISION OF PAID CARE

§ 32-201 Definitions. For the purposes of this chapter, the following terms have the following meanings:

Advocate. The term “advocate” means the advocate of the division who reports to the division head. 

Child care worker. The term “child care worker” means a person paid to work in a home, including in the residence of an authorized child care provider, for the purpose of caring for one or more children. 

Consumer directed personal assistant. The term “consumer directed personal assistant” has the same meaning as is ascribed to the term “personal assistant” in subdivision 3 of section 365-f of the social services law.

Director. The term “director” means the director of the office of labor standards established pursuant to section 20-a of the charter.

Division. The term “division” means the division of paid care established pursuant to subdivision h of section 20-a of the charter.


Employer. The term “employer” means any person who employs a paid care worker in the city of New York.

Home care worker. The term “home care worker” means a paid home health aide, personal care aide, home attendant, consumer directed personal assistant or other person whose primary responsibility is the provision of in-home assistance with simple health care tasks, personal hygiene services, and household tasks performed as part of paid care work.
Paid care worker. The term “paid care worker” means a child care worker or a home care worker.

Paid care services agency. The term “paid care services agency” means an organization primarily engaged in arranging or providing directly or through contract arrangement the services of paid care workers.

State-approved education or training program. The term “state-approved education or training program” means a program that provides education or training for persons to meet any requirement established by the New York state department of health for providing home health aide services or personal care services, which program is approved by the New York state department of health or the New York state education department.

§ 32-202 Division; powers and duties. a. The division shall assist the director in developing policies and programs that apply to paid care workers.

b. The division shall conduct and promote public information and outreach campaigns, and in performing such activities the division shall seek to coordinate with appropriate stakeholders, such as other government agencies, worker advocacy groups, community and labor and employment organizations, paid care workers, employers and care recipients, to inform paid care workers, employers and care recipients about: 

1. Their rights and obligations under applicable federal, state and local laws, including through regular informational clinics in each of the five boroughs to inform paid care workers about relevant labor and employment standards;

2. Their eligibility for benefits, as applicable;

3. The availability of low-cost health insurance offerings, immigration-related resources and English language classes; 

4. Financial and tax credit information; 

5. Health and safety issues in home-based workplaces, including those associated with household tasks performed as part of paid care work;

6. State-approved education or training programs and other worker training programs offered by or in conjunction with community organizations, including but not limited to costs of tuition and course materials, availability of free or low-cost programs in the city, trainees’ rights and employment rates upon completion of a training program in the city, with such information conveyed in a pamphlet and on the division’s website; and

7. Any other matters that the division deems relevant.

c. The division shall engage in and promote research on the paid care industry, and in performing such activities the division shall seek to coordinate with appropriate stakeholders as listed in subdivision b of this section, with the research covering the following topics: 

1. The demographics of paid care workers and their clients and employers in the city, disaggregated by, at a minimum, age, gender, ethnicity and preferred language;

2. Working conditions and market standards in the paid care industry, including wages, terms of employment, benefits and non-wage supports;
3. Health and safety issues in home-based workplaces, including those associated with housecleaning tasks performed by paid care workers as part of their paid care work;

4. Employer compliance with applicable labor and employment laws and barriers to such compliance;

5. The registration status of elder care or case managers with the national associations that establish standards for the profession; 

6. The practices of entities offering paid care referral or placement assistance, including the practice of charging placement fees to paid care workers, employers and care recipients;

7. Policies and programs related to non-wage supports, such as state-approved education or training programs, other worker education and training programs, medical equipment to assist either workers or care recipients, technological tools that promote fair labor standards, health insurance and transportation;

8. The effectiveness of, and recommendations for the expansion of, child care and home care worker cooperatives in the city; and

9. Any other matters that the division deems relevant.

d. The division shall seek to coordinate with and, where appropriate, may contract with appropriate stakeholders as listed in subdivision b of this section to provide some or all of the workforce development programming and training to paid care workers described in such subdivision.

e. The division shall establish a working group with no fewer than five members chosen from among appropriate stakeholders as listed in subdivision b of this section. Such working group shall meet at least once a year, as convened by the division, to provide recommendations for assisting the paid care workforce and recommendations for model standards for the paid care worker industry. The division shall establish the working group within one year of the effective date of the local law that added this subdivision.

f. The division shall seek to work with the New York state department of health to expand the New York state home care services worker registry established pursuant to section 3613 of the public health law.

§ 32-203 Advocate; powers and duties. a. The advocate and division staff shall engage with the paid care industry to address workforce concerns, including by:

1. Developing a system to assist paid care workers to obtain information about their rights under federal, state and local labor and employment laws and about the appropriate federal, state and city agencies and officials, community organizations and legal services organizations that provide assistance with respect to potential violations of labor and employment laws;

2. Developing a system to assist paid care workers to submit complaints regarding potential violations of such laws through a hotline, a texting number and an online submission mechanism and responding to such complaints by providing referrals to other agencies as appropriate;

3. Seeking to coordinate with and, where appropriate, contracting with appropriate stakeholders as listed in subdivision b of section 32-202 to operate such systems or elements thereof;

4. Tracking the status and outcome of submissions to the systems created by paragraphs 1 and 2 of this subdivision; and

5. Coordinating with 311 to ensure that questions regarding paid care industry issues are referred to the division.
b. With respect to individual employers against whom the division receives complaints, the advocate shall seek to identify and notify appropriate agencies about potential systemic violations of labor and employment laws, including those involving:

1. The practices of paid care services agencies that may constitute violations of applicable federal, state and local laws;
2. The operation of any unlicensed paid care services agencies in the city; 

3. The exploitation and abuse of paid care workers, including retaliation, harassment, discrimination and trafficking; and 

4. The compliance of the city and its contracted home care providers with relevant laws. 

§ 32-204 Website and reporting. The division shall post on the division’s website and submit to the speaker of the council, beginning no later than one year after the effective date of this law and annually thereafter, the following information for the preceding calendar year:

a. The results of the research conducted as required by subdivision c of section 32-202;

b. The number of complaints received by the systems, the types of information provided and the number of referrals made pursuant to subdivision a of section 32-203;

c. The results of the findings made pursuant to subdivision b of section 32-203 regarding any systemic legal allegations;

d. Any recommendations for assisting the paid care workforce and any recommendations for model industry standards made by the working group pursuant to subdivision e of section 32-202;

e. Education and outreach efforts made by the division; and

f. Any other information the division deems appropriate.

§ 3. This local law takes effect 180 days after it becomes law, except that the department of consumer affairs may take all actions necessary for its implementation, including the promulgation of rules, before such effective date.
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