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INTRODUCTION

On June 28, 2007, the Committee on Health, chaired by Council Member Joel Rivera, will hold a hearing on Proposed Int. No. 589-A, a local law that would restrict the sale of toys and childcare and child feeding products that contain phthalates. Expected to testify are the Department of Health and Mental Hygiene (DOHMH) and interested members of the community.

BACKGROUND 

Phthalates are a group of industrial compounds used in the manufacture of plastics to add flexibility and durability.
 Phthalates are found in many consumer products, including vinyl flooring, automotive plastics, plastic bags, plastic clothing, intravenous medical tubing, garden hoses, personal care products such as nail polish and children’s toys.
 Approximately one billion pounds of phthalates are produced worldwide each year.
 
Health Effects of Phthalates

Phthalates do not chemically attach to plastic, so they can leach out of plastic products during use.
 There is considerable disagreement within the scientific community about the whether phthalates pose a health risk to humans. Several studies have found that phthalates cause harm to animals.
 For example, researchers at the federal Environmental Protection Agency observed that, when pregnant female rats were fed di-(2-ethylhexyl) phthalate (DEHP), diisononyl phthalate (DINP) and benzylbutyl phthalate (BBP), the male rats they gave birth to weighed less and had problems such as reduced testes weight, urethras that opened on the under surface of the penis, the failure of at least one testicle to descend into the scrotum or cleft phallus.
 

Some argue that any negative impact phthalates may have on rats cannot be translated to humans. The Centers for Disease Control, for example, states that it is difficult to translate the effects seen on animals to health effects on people because of differences between studies on rodents and humans.
 Furthermore, some believe that humans process and discard phthalates from the body better than rats thereby lessening their impact.
 Also, there is some evidence that human exposure to phthalates is about 1,000 times lower than the level at which rats show negative health effects.
 

Others believe the impact of phthalates on humans will have at least some similarities to that found in animal studies.
 One human study examined reproductive hormone levels in three-month-old boys.
 The results indicated a correlation between the concentration of certain phthalates in their mothers’ breast milk and incomplete development of male secondary sexual characteristics and function of the testicular cells that release testosterone.
 Another study of mothers and sons with an average age of 13 months found a connection between phthalates in the urine of the women during pregnancy and changes in the babies’ genitalia.
 Specifically, the mothers who had the highest levels of phthalates in their urine late in their pregnancies had babies with shorter anogenital distances
 and smaller penises.
 Critics of this study argue that, since there is no established normal range for the anogenital distance, it is impossible to say if the shorter distances observed in the study are abnormal.
 Additionally, it is important to note that these two studies focus on phthalate exposure of children in the womb. There has not been significant study of the impact on children from mouthing activity.

Although some studies appear to have demonstrated the negative impact of phthalates on children’s health, the Consumer Products Safety Commission (CPSC) has certified at least one type of phthalate as safe for use in children’s products. In response to a petition from a number of environmental and other groups, CPSC considered whether to ban all polyvinyl chloride (PVC) from toys for children five years of age and younger, primarily because of the presence of DINP phthalate in these PVC products.
 In contemplating this ban, CPSC considered recommendations from a Chronic Hazard Advisory Panel (CHAP) and from the CPSC staff.
 CHAP concluded that, “for the majority of children, the exposure to DINP from DINP-containing toys would be expected to pose a minimal to non-existent risk of injury.”
 The CHAP did note that there may be a greater risk for young children who regularly mouth DINP-containing toys for 75 minutes per day or more.
 However, after reviewing current literature and conducting their own study, CPSC staff concluded that it is very unlikely that children will mouth soft plastic toys for more than 75 minutes per day.”
 Like the CHAP, CPSC staff determined that, “there is no demonstrated health risk posed by PVC toys or other products intended for children five years of age and under and thus, no justification for either banning PVC use in toys and other products intended for children five years of age and under or for issuing a national advisory on the health risks associated with soft plastic toys.”


Restrictions on Products Containing Phthalates in Other Jurisdictions 


Several jurisdictions have restricted or banned the use of particular phthalates in childcare products and children’s toys. In the United States, there are no national mandatory restrictions. However, CPSC and the Toy Industry Association have entered into two voluntary agreements in which manufacturers agreed not to intentionally use DEHP in pacifiers, rattles or teethers; DINP in teethers or rattles; and dioctyl phthalate from pacifiers and baby bottle nipples.


San Francisco is the only locality in the U.S. to ban the sale of products containing phthalates. Originally passed in June 2005 and amended in April 2007, San Francisco’s Healthy Products, Healthy Children Ordinance prohibits the sale of toys and childcare and child feeding products containing the phthalates DBP, BBP, DINP, di-isodecyl phthalate (DIDP) and di-n-octyl phthalate (DNOP).
 This provision is the subject of a federal lawsuit brought by the Toy Industry Association, Ambassador Toys, the California Chamber of Commerce and the American Chemistry Council.
 The plaintiffs argue that the federal Hazardous Substances Act and decisions by the Consumer Products Safety Commission (described above) preclude San Francisco from banning products containing phthalates.
 The case is pending.

In July 2005, the European Parliament made permanent a temporary ban on DEHP, BBP and dibutyl phthalate (DBP) from all toys and childcare products and DINP, DIDP and DNOP from toys and childcare products that children could put in their mouths, regardless of whether this was the intended purpose.
 European Union Member States had until January 2007 to comply with the ban.
 Norway
 and Japan
 also have adopted similar bans. 

PROPOSED INT. NO. 589-A

 
Section 1 of Proposed Int. No. 589-A would add a new Section 17-193 to Chapter 1 of Title 17 of the Administrative Code of the City of New York. Subdivision a of this new Section would add the following definitions:

1.  “Child care product” would mean any device, item or product designed or intended to facilitate sleep or the relaxation of a child, or to aid children in teething and that is capable of being placed in a child’s mouth.  Such term would not include medicinal devices.                       
                                                                                                                      
2.  “Child feeding product” would mean any device, item or product designed or intended to facilitate feeding or nourishing a child.  Such term would not include medicinal devices.  

3.  “Commissioner” would mean the commissioner of the department of health and mental hygiene.

4.  “Department” would mean the department of health and mental hygiene.

5.  “Person” would mean any natural person, merchant, corporation, firm, partnership, limited liability corporation or any other legal entity.

6.  “Toy” would mean any device, item or product that is designed or intended to be used by a child for recreation, amusement or play, and is capable of being placed in a child’s mouth.
Subdivision b would make it unlawful for anyone to buy, sell or give away, or cause any person to buy, sell or give away, any toy, child care product or child feeding product containing phthalates that has been prohibited by the commissioner.

Subdivision c, paragraph 1 would require the Commissioner of DOHMH to publish a list of proscribed products by January 1, 2008 and annually thereafter. The list would have to be in writing, available upon request and conspicuously posted on the DOHMH website. Paragraph 2 states that the toys and childcare and child-feeding products that would be prohibited are those containing di (2-ethylhexyl) phthalate (DEHP) in concentrations exceeding 0.1 percent; di butyl phthalate (DBP) in concentrations exceeding 0.1 percent; benzyl butyl phthalate (BBP) in concentrations exceeding 0.1 percent; diisononyl phthalate (DINP) in concentrations exceeding 0.1 percent; diisodecyl phthalate (DIDP) in concentrations exceeding 0.1 percent; or di-n-octyl phthalate (DNOP) in concentrations exceeding 0.1 percent.

Subdivision d would give the Commissioner of DOHMH the authority to promulgate any rules that may be necessary for the purposes of carrying out the provisions of the section.

Subdivision e would state that, starting May 1, 2008, any person who violates this law or its rules is subject to a civil penalty of not less than two hundred fifty dollars nor more than one thousand dollars for each violation.   

Section 2 of Proposed Int. No. 589-A would make the local law effective 120 days after enactment, but allow preparations for implementation, including but not limited to establishing guidelines and promulgating rules, to begin prior to the effective date of the law.
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