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          1  COMMITTEE ON TRANSPORTATION

          2                 CHAIRPERSON LIU: Welcome to the

          3  Committee on Transportation. My name is John Liu, I

          4  have the privilege of chairing this hearing. Today

          5  we are going to consider two bills that relate to

          6  liabilities and compensation for injuries on

          7  sidewalks in the City of New York.

          8                 This package of two bills is a

          9  package that makes sense. It continues to place

         10  responsibility on the part of property owners for

         11  maintaining the sidewalks abutting their properties,

         12  and also places responsibility on those property

         13  owners for any consequences that arise from not

         14  properly maintaining those sidewalks.

         15                 The package also contains provisions

         16  that do not impose hardships on one-, two- and

         17  three-family owner occupied residences, and it also

         18  creates a mechanism whereby people who are injured

         19  in front of properties that are not insured or do

         20  not have adequate assets, that in those cases there

         21  would be funds available to pay reasonable medical

         22  costs arising from those injuries.

         23                 It's a package that makes sense, and

         24  it's my hope that the Committee will pass both of

         25  these bills today.
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          2                 And one final note that I will make

          3  is that the sidewalk liability bills have often

          4  referred to as "tort reform," and I think they are

          5  part of tort reform, but they're a relative small

          6  part of the tort actions that are taken against the

          7  City, and I think that if we're to talk about

          8  serious tort reform, we need to address the other

          9  areas as well.

         10                 Let me introduce my colleagues on

         11  this Committee. We have Council Member Joe Addabbo

         12  from Queens, Council Member Andrew Lanza from Staten

         13  Island, Council Member Oliver Koppell from the

         14  Bronx, Council Member Helen Sears from Queens,

         15  Council Member Eva Moskowitz from Manhattan, Council

         16  Member Diana Reyna from Brooklyn, and Council Member

         17  Sarah Gonzalez from Brooklyn.

         18                 My colleague Oliver Koppell from the

         19  Bronx has a comment.

         20                 COUNCIL MEMBER KOPPELL: I can wait

         21  until after the testimony, Mr. Chair.

         22                 CHAIRPERSON LIU: Great.

         23                 We are joined by Michael Cardozo,

         24  Corporation Counsel for the City of New York.

         25                 Good morning, and welcome.
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          2                 MR. CARDOZO: Good morning. It's a

          3  real pleasure to be here this morning.

          4                 I think this is a historic day.

          5  Through the legislative process we have worked

          6  diligently, me on behalf of the Mayor, and members

          7  of your Committee, to come to a resolution of an

          8  issue that has been plaguing us for a long time.

          9                 As the Chairman said, this is not the

         10  total panacea to the tort reform problem, but the

         11  liability, the numbers that the City has paid out as

         12  a result of sidewalk accidents, as we've testified

         13  previously, have been in the neighborhood of $60

         14  million.

         15                 The enactment of these two bills, OMB

         16  has projected that when fully phased in would say by

         17  roughly '07, would save the City approximately $40

         18  million a year in the coming fiscal year when

         19  obviously it would have relatively minimal impact

         20  because it doesn't affect pending cases, the

         21  estimate is only $100,000.

         22                 We had an extensive hearing on Intro.

         23  193, and I will just, as the Chairman has already

         24  summarized it, I will just say that we think this

         25  will be a great saving to the City, because it will
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          2  mean that the landlords, other than the one-, two-

          3  and three-family homes will be responsible for

          4  repairing the sidewalks.

          5                 It will not only relieve the City of

          6  liability, but we believe will make the sidewalks

          7  safer, because the landlords will have a greater

          8  incentive to keep the sidewalk safe.

          9                 And as a result of recognition urged

         10  by the Council that the potential problem with this

         11  bill would be plaintiffs who might be injured on

         12  sidewalks in front of property that was not insured,

         13  we came up with the companion bill that contains two

         14  essential provisions.

         15                 First, it mandates that all property

         16  owners other than government have liability

         17  insurance on their property, to ensure, however, in

         18  the event that that does not happen, notwithstanding

         19  that that exists in the bill, we've set up what

         20  we've been calling a safety net to provide that if a

         21  judgment is entered against a property owner, and

         22  the plaintiff is unable to satisfy that judgment

         23  after a year, that the plaintiff can make

         24  application to the Comptroller for reimbursement of

         25  his medical expenses up to a maximum of $50,000, and

                                                            7

          1  COMMITTEE ON TRANSPORTATION

          2  the Comptroller then, in his or her complete

          3  discretion, can play that claim provided that the

          4  plaintiff can show that he or she has made otherwise

          5  diligent efforts to collect on the judgment and that

          6  the judgment debtor does not have insurance and the

          7  overall cap on that number that the Comptroller

          8  would pay out in any particular year is set at $4

          9  million.

         10                 I think enactment of these bills

         11  together will not only save the City money, it will

         12  not deprive anyone of his or her day in court, it

         13  will ensure that people who don't have a solvent

         14  defendant can still be protected, and will ensure,

         15  will be a large way towards helping the sidewalks be

         16  safer and will make this City an even better place

         17  to live; and I, therefore, on behalf of the Mayor,

         18  urge the Council to adopt both these bills. I would

         19  be happy to answer any questions.

         20                 CHAIRPERSON LIU: A comment from

         21  Council Member Koppell.

         22                 COUNCIL MEMBER KOPPELL: Thank you,

         23  Mr. Chairman. I would observe that the main bill 193

         24  in its basic provisions is long overdue.

         25                 I introduced state legislation when I
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          2  was a member of the State Assembly to provide for

          3  property, abutting property owner responsibility for

          4  sidewalks 15 years ago, Mr. Chairman. And one of the

          5  first bills I introduced when I became a member of

          6  this City Council was, if you will, the basic idea

          7  of 193. So, I'm delighted that through the efforts

          8  of the Mayor, and I give credit to the Mayor for

          9  making this a front-page issue, and to Mr. Cardozo

         10  for working along with that, and if you will,

         11  advancing it, because it made no sense, and I think

         12  my colleagues are aware, that the law right now

         13  before we do this is that the property owner by the

         14  Administrative Code has to maintain the sidewalk,

         15  has to clear the snow and ice, but there's a counter

         16  incentive that says that shouldn't, because if they

         17  don't repair the sidewalk when it's broken, and

         18  someone hurts themselves, and sues, they can't be

         19  liable. If they do repair the sidewalk, they can be

         20  sued for repairing it inadequately. So, best leave

         21  it alone.

         22                 If there's a snowstorm, the

         23  recommendation I would make to a property owner who

         24  was concerned about liability is don't clear the

         25  snow and ice, because if they don't clear the snow
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          2  and ice, the City is responsible. But if they do

          3  clear the snow and ice and they miss a little piece

          4  of ice, the property owner's responsibility.

          5                 It doesn't make sense. It further

          6  doesn't make sense for the property owner not to be

          7  responsible when the property owner by law is

          8  responsible for maintaining the property.

          9                 So, shifting the liability from the

         10  City to the property owner in every case makes

         11  eminent sense, it's something I've advocated for 15

         12  years, I often was told over those years that it

         13  will never go through and I want to congratulate

         14  you, Mr. Cardozo, for getting it through.

         15                 However, as is recognized by the

         16  companion bill, some people will not be able to be

         17  compensated, either because there's not insurance,

         18  or because the property is either valueless or

         19  cannot be sold for one reason or another, the

         20  property owner is bankrupt, and that's true in quite

         21  a number of cases, and so the legislation that I had

         22  always introduced provided that the City would

         23  stand, if you will, as an insurer, would stand as

         24  secondarily liable, in most cases would not have to

         25  pay. The City resisted that because they were
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          2  concerned about the cost that would be incurred

          3  because the City would still be involved in the

          4  litigation, and would in some cases be responsible

          5  for a judgment.

          6                 I don't think the cost would have

          7  been nearly as much as the City advanced, but in a

          8  compromise we have the companion bill. I don't think

          9  it goes far enough. Perhaps we could try in the

         10  future if we see major problems to amend it, I don't

         11  know where the $4 million cap comes from, only

         12  medical expenses are covered, so that there will be

         13  a certain number of judgments against property

         14  owners on behalf of deserving recipients that will

         15  not be satisfied.

         16                 And I think you know, that's an

         17  unfortunate thing, but legislation is often the

         18  product of compromise, and I will support this

         19  because the major thing that the legislation does is

         20  something that makes eminent sense, it will save the

         21  City a lot of money, it will not cost any individual

         22  property owner a lot, as long as they're insured,

         23  because this is a small part of the possible risk

         24  that the insurance companies assume, and, so, it

         25  certainly is a step forward, although I regret that
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          2  we couldn't pass this without limiting the recovery

          3  of some people in the future, and we'll just have to

          4  see how it works.

          5                 Thank you, Mr. Chairman.

          6                 CHAIRPERSON LIU: Thank you, Council

          7  Member Koppell.

          8                 A question from Council Member Sears.

          9                 COUNCIL MEMBER SEARS: Thank you, Mr.

         10  Chair. And good morning. It's good to see you again.

         11                 I'm going to vote for these, and I

         12  think that it's commendable that we've come to this

         13  and I thank you for that. But I have two concerns,

         14  and I don't know if this is something that we will

         15  be able to address. Certainly we have the Chair of

         16  the Parks Department, the Parks Committee here.

         17                 One is, and they explained awhile

         18  back, when the property owner has to correct the

         19  pavement where the tree is, that property owner is

         20  responsible for breaking the pavement, and then the

         21  Parks Department is the one responsible for only

         22  pruning those tree roots. The time frame between the

         23  property owner breaking that segment of the

         24  sidewalk, and the coordination between the Parks

         25  Department, doesn't happen at the same time, most of
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          2  the time due to the waiting for the Parks

          3  Department, which absolutely leaves the property

          4  owner in a far greater vulnerable state because now

          5  you've got everything torn up.

          6                 I don't know if that's something

          7  that's workable within the two agencies, I don't

          8  know, and that's why I'm raising it. You may have a

          9  suggestion, because it will come up, and I know that

         10  I have been faced with --

         11                 MR. CARDOZO: I think this is a

         12  problem that you also identified at the last

         13  hearing, and I think it's really necessary for the

         14  Parks Department, working with the Transportation

         15  Department and others, to improve the procedures. I

         16  think it's more of a procedural issue, if you will,

         17  than a legislative issue, and I will certainly

         18  convey your thoughts to Commissioner Benepe.

         19                 COUNCIL MEMBER SEARS: All right,

         20  thank you.

         21                 The other question is that when the

         22  tax bills are given out for the property, a lot are

         23  going to say that they really don't know and to

         24  exactly what is considered liability in terms of

         25  just what's broken, how high is it, and so on. There
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          2  must be some rules with that that maybe could be

          3  given out with the -- I don't know, it's a question

          4  I'm raising. When they get their property bill.

          5                 MR. CARDOZO: If we could tell you how

          6  high a bump leads to the liability we'd probably

          7  save a lot of lawsuits in the past.

          8                 COUNCIL MEMBER SEARS: Just what is

          9  the general scope? Maybe that could be --

         10                 MR. CARDOZO: Well, generally it's

         11  been turned out to be a jury question, but we have

         12  been found liable when even there's been a tiny,

         13  tiny little bump in the sidewalk. We have vigorously

         14  resisted that, but most of the time the courts have

         15  said that's a question for the jury as to whether in

         16  the past the City should have fixed it. So, it's

         17  very hard to draw guidelines, and I would be very

         18  concerned about drawing guidelines for the

         19  home-owner because then we would be giving advice

         20  that may well turn out not to be correct.

         21                 COUNCIL MEMBER SEARS: Okay. All

         22  right, thank you. Thank you, Mr. Chair.

         23                 CHAIRPERSON LIU: Thank you, Council

         24  Member Sears, and a comment from Council Member

         25  Moskowitz.
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          2                 COUNCIL MEMBER MOSKOWITZ: Thank you,

          3  Mr. Chair.

          4                 I just wanted to congratulate you,

          5  John Liu, for navigating this incredibly important

          6  piece of legislation.

          7                 You know the Council is sometimes

          8  poked fun at by the media for not taking on serious

          9  policy issues. This is an incredibly serious and

         10  important policy issue, and I think you are really

         11  to be commended for having navigated a very, very

         12  difficult issue. It was legally complex, there were

         13  interests on a variety of sides, and I think that

         14  this is a compromise bill, compromised in the best

         15  sense in that it gets the job done, and I hope that

         16  this sets the tone for Albany in terms of what can

         17  be done.

         18                 Several years ago there were many

         19  people who said you couldn't do tort reform in a

         20  responsible way in New York City, and I think you,

         21  the Mayor and Michael Cardozo are to be commended

         22  for having persevered and pushed this through.

         23                 So, I just wanted to thank in

         24  particular John Liu for all that he has done on this

         25  bill and on behalf of New Yorkers.
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          2                 Thank you.

          3                 CHAIRPERSON LIU: Thank you, Council

          4  Member Moskowitz.

          5                 If there are no other questions or

          6  comments from Council members, then we will proceed

          7  to a vote on both of these bills.

          8                 I do want to take a moment to commend

          9  our Corporation Counsel, Michael Cardozo, for his

         10  passion and persistency in making these reforms

         11  happen. And I think that these reforms make sense,

         12  and they don't take away from people who need the

         13  safety net, which will continue to be in place, and

         14  in fact, enhanced, and it will save in future years

         15  the City $40 million a year on an estimated basis,

         16  and I think that's a significant amount for us to be

         17  considering as an impact.

         18                 So, at this point I'd like to call

         19  for a vote on Intro. 193, which is a bill to amend

         20  the administrative code of the City of New York in

         21  relation to liability of property owners for

         22  injuries caused by unsafe conditions on sidewalks.

         23                 And let's have the clerk call the

         24  roll on Intro. 193.

         25                 COUNCIL CLERK: Liu.
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          2                 CHAIRPERSON LIU: Yes.

          3                 COUNCIL CLERK: Moskowitz.

          4                 COUNCIL MEMBER MOSKOWITZ: Yes.

          5                 COUNCIL CLERK: Addabbo.

          6                 COUNCIL MEMBER ADDABBO: Mr. Chair,

          7  may I be briefly excused to explain my vote?

          8                 CHAIRPERSON LIU: Please do.

          9                 COUNCIL MEMBER ADDABBO: Thank you.

         10                 As a proud sponsor of this piece of

         11  legislation, I just wanted to congratulate the Chair

         12  and Corporate Counsel on the work that was done, and

         13  like Council Member Moskowitz said, when two sides

         14  get together great things can happen. So, it is a

         15  proud day and I proudly vote yes.

         16                 CHAIRPERSON LIU: Thank you.

         17                 COUNCIL CLERK: Reyna.

         18                 COUNCIL MEMBER REYNA: Aye.

         19                 COUNCIL CLERK: Koppell.

         20                 COUNCIL MEMBER KOPPELL: Aye.

         21                 COUNCIL CLERK: Sears.

         22                 COUNCIL MEMBER SEARS: Yes.

         23                 COUNCIL CLERK: Gonzalez.

         24                 COUNCIL MEMBER GONZALEZ: Yes. And I

         25  request to be a prime sponsor.
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          2                 COUNCIL CLERK: Lanza.

          3                 COUNCIL MEMBER LANZA: Aye.

          4                 COUNCIL CLERK: By a vote of eight in

          5  the affirmative, zero in the negative, and no

          6  abstentions, Intro. 193 is adopted.

          7                 Council Members, please sign the

          8  Committee report.

          9                 CHAIRPERSON LIU: I neglected to state

         10  for the record that we have written testimony

         11  submitted that was passed out to all the members of

         12  this Committee prior to our taking the vote on

         13  Intro. 193. It's testimony by Dan Margulies from the

         14  Community Housing Improvement Program, and it is

         15  testimony in opposition to the bills that we are

         16  passing today.

         17                 The testimony has been placed in

         18  front of all the Council members prior to the vote.

         19                 I will now call a vote on

         20  preconsidered Intro. To amend the administrative

         21  code of the City of New York in relation to

         22  liability insurance for injuries caused by unsafe

         23  conditions on sidewalks and payments for

         24  uncompensated medical expenses in connection with

         25  such injuries.
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          2                 Will the clerk please call the roll.

          3                 Excuse me for a second.

          4                 Thank you very much. There apparently

          5  is one typo in the preconsidered motion that we're

          6  going to vote on momentarily. It is in the final

          7  paragraph, the enactment clause. The final paragraph

          8  of the bill, and it currently reads "this local

          9  shall take effect on the 60th day," the word "law"

         10  should be inserted. "...this local law shall take

         11  effect on the 60th day after it shall have become

         12  law."

         13                 And we are now calling for a vote on

         14  the preconsidered motion as it has just been

         15  amended.

         16                 Will the clerk please call the roll.

         17                 COUNCIL CLERK: Liu.

         18                 CHAIRPERSON LIU: Yes.

         19                 COUNCIL CLERK: Moskowitz.

         20                 COUNCIL MEMBER MOSKOWITZ: Yes.

         21                 COUNCIL CLERK: Addabbo.

         22                 COUNCIL MEMBER ADDABBO: Yes.

         23                 COUNCIL CLERK: Reyna.

         24                 COUNCIL MEMBER REYNA: Yes.

         25                 COUNCIL CLERK: Koppell.
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          2                 COUNCIL MEMBER KOPPELL: May I be

          3  excused to briefly explain my vote, Mr. Chairman?

          4                 CHAIRPERSON LIU: Please do.

          5                 COUNCIL MEMBER KOPPELL: I apologize

          6  because I spoke already, and I just want to clarify

          7  this concept that this is tort reform. This really

          8  has nothing to do with tort reform. This has to do

          9  with placing liability where it should be placed.

         10                 And the reason I make that comment is

         11  that I am unsympathetic with most of the proposals

         12  that are supposedly, that are called tort reform,

         13  but I view them as actually negative steps, although

         14  they clearly have some things we might want to do in

         15  terms of the tort laws of this state.

         16                 This is not tort reform. This is

         17  placing liability where liability should be placed.

         18  And to call it tort reform suggests somehow or other

         19  the tort laws need reform and I know there are many

         20  people who feel that way. I happen to not feel that

         21  way for the most part, and I, therefore, want to

         22  clarify that this is appropriate but it's not tort

         23  reform.

         24                 CHAIRPERSON LIU: Thank you, Council

         25  Member Koppell.
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          2                 COUNCIL CLERK: Sears.

          3                 COUNCIL MEMBER SEARS: Yes.

          4                 COUNCIL CLERK: Gozalez.

          5                 COUNCIL MEMBER GONZALEZ: Yes, and I

          6  request to be prime sponsor, please.

          7                 COUNCIL CLERK: Lanza.

          8                 COUNCIL MEMBER LANZA: Aye.

          9                 COUNCIL CLERK: By a vote of eight in

         10  the affirmative, zero in the negative, no

         11  abstentions. The item is adopted.

         12                 Council Members, please sign the

         13  Committee report. Thank you.

         14                 CHAIRPERSON LIU: Thank you, and

         15  congratulations.

         16                 MR. CARDOZO: Thank you. I just want

         17  to thank the Council for all their hard work,

         18  particularly the Chair. Mr. Liu, it's been a

         19  pleasure working with you on this.

         20                 CHAIRPERSON LIU: This hearing of the

         21  Transportation Committee is adjourned.

         22

         23  Written Testimony Of:

         24  Dan Margulies

         25  Executive Director
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          2  Community Housing Improvement Program, Inc.

          3

          4

          5                 Thank you for the opportunity to

          6  testify on the important issue of sidewalk

          7  liability. New York City has been crushed under the

          8  burden of negligence cases brought against it for

          9  trips and falls on public sidewalks.

         10                 The Council is considering "tort

         11  reform" legislation that this is, in truth, better

         12  described as "pass the buck" legislation. The object

         13  is to make adjacent property owners solely liable

         14  for accidents on their sidewalks.

         15                 One of the reasons the City has

         16  suffered so many losses in court, according to

         17  Corporation Counsel, is that the existing notice

         18  provisions are not clear enough. The negligence bar

         19  created a service to put the City on notice of

         20  alleged hazards, but the information is voluminous

         21  and not specific enough or sufficiently prioritized

         22  to allow for an appropriate response.

         23                 Yet, in passing liability along to

         24  property owners, the Council and the City make no

         25  notice provisions at all. The apparent assumption is
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          2  that property owners know the condition of their

          3  property. There are two major flaws with this

          4  reasoning. First, the proposal exempts the

          5  home-owners who are, in fact, on site and applied

          6  predominantly to absentee owners who may or may not

          7  have occasion to observe hazards timely.

          8                 Second, and perhaps more important,

          9  the proposal does not provide property owners with

         10  any standard to measure hazards. Very few property

         11  owners are architects, engineers, City sidewalk

         12  inspectors, or safety specialists. Is a quarter inch

         13  rise between sidewalk flags too much? Is a half inch

         14  deep crack one quarter inch across? I don't know, I

         15  doubt the Council members do, and without a clear

         16  definition in statute this law is simply a blank

         17  check for plaintiffs that will do nothing for public

         18  safety.

         19                 CHIP would support liability for

         20  property owners with actual notice provisions and/or

         21  clear maintenance standards. Without them, the

         22  proposal must be rejected as an unacceptable new tax

         23  on owners and insurers.

         24                 Thank you.

         25                 (Hearing concluded at 10:35 a.m.)
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