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INTRODUCTION


The Committee on Civil Service and Labor, chaired by Council Member Joseph P. Addabbo, Jr., will hold a hearing on November 25, 2008, to examine the progress of computer testing centers (“CTC’s”), initiated by the Department of Citywide Administrative Services (“DCAS”) in an effort to increase the number of civil service exams administered and reduce the number of provisional employees.  Invited to testify are representatives from DCAS, the New York City Central Labor Council, DC 37, and other labor union representatives.
BACKGROUND

Current State Civil Service Law contains requirements with respect to filling vacancies, holding civil service examinations and use of and time limitations on provisional appointments.  Civil service titles fall into one of four jurisdictional classifications: (1) competitive; (2) non-competitive; (3) labor; and (4) exempt.
  Under the New York State Constitution, competitive titles must be filled by competitive exams, which are used to create lists of eligible candidates for competitive civil service jobs.
  Lists are developed based on score.  The lists expire after certain periods of time and on occasion do not have enough eligible candidates to fill existing vacancies.
 

When a dearth of eligible candidates exists, Section 5.5.1 of the Personnel Rules and Regulations for the City of New York provides for the appointment of “provisional” employees for up to nine months, while a new civil service list is promulgated.
  Currently, a number of provisional employees are serving beyond the nine-month provisional service period.  
Long Beach Court of Appeals Decision


In May 2007, the Court of Appeals of New York issued a decision addressing the illegality of provisional employees serving beyond the nine-month period.  In the Matter of Long Beach v. Civil Service Employees, 835 N.Y.S.2d 538, 867 N.E.2d 389 (2007) (hereinafter “Long Beach”), the Court refused to extend arbitration rights to provisional employees and held that the continued employment of certain provisional employees violated Civil Service Law § 65 and applicable regulations.  
In March 2004, the New York State Civil Service Commission issued a “Report on Merit System Administration for the City of Long Beach Civil Service Commission” that admonished the City for its poor control over provisional appointments.
  In particular, the report noted that a number of competitive class positions had been improperly filled with and retained by provisional employees.  Following investigation, Long Beach City determined that the continued employment of the provisional employees violated the civil service law and terminated the employees.  The Civil Service Employees Association filed grievances on behalf of the terminated provisional employees, alleging that pursuant to the terms of a Collective Bargaining Agreement between the parties, the employees were “tenured” and entitled to be rehired to another position.

The Court disagreed, holding that the relief sought on behalf of the provisional employees under the “tenured” provisions of the Agreement would violate the Civil Service Law and public policy.  The Court stated, “Policy considerations warrant strict compliance by employers with the time limitations imposed under the Civil Service Law.  Such limitations are necessary to insure adherence to the constitutional preference for merit selection.  The failure to administer timely examinations prevents the identification and hiring of qualified candidates from eligible lists, as required by the Civil Service Law, and misleads provisional appointees into having expectations of continued employment beyond that permitted by law.”
  
New York State Civil Service Law


With the Long Beach case discussing the proper appointment of provisional employees, New York State Civil Service Law § 65(5)
 was enacted in 2007 to bring New York City, which has a significant number of provisional employees, into substantial compliance with the Civil Service Law within a reasonable time period.  The law requires DCAS to draft a binding plan, subject to approval by the State Civil Service Commission, under which the City and its related employers will achieve “substantial compliance” with the provisions of the Civil Service Law within five years of the effective date of the Plan.
  Substantial compliance means that “the total number of competitive class positions of the DCAS employers filled by provisional appointments that have continued beyond the [appointment period] . . . shall not exceed five percent,” as defined by § 65(5).

PROVISIONAL REDUCTION PLAN


On March 28, 2008, the City released the Provisional Reduction Plan (“the Plan”) to comply with State law.  According to the Plan, as of December 31, 2007, the City’s workforce under the jurisdiction of DCAS included 190,860 employees classified in competitive class titles.
  Of these competitive employees, 36,855 employees (19.31%) were provisional.
  To achieve substantial compliance under § 65(5)(b), the City must reduce the number of provisional appointees serving in excess of authorized timeframes to fewer than 9,500.
 

The Plan seeks to achieve this reduction through four key elements.  First, DCAS plans to increase the number of competitive exams administered every year by nearly 17% from 120 to 140 exams per year.
  Second, DCAS plans to implement a number of classification and reclassification strategies, including consolidating titles within the same title series and broadbanding titles in different title series.
  Third, DCAS will propose legislation to have the administration of the New York State Civil Service Law for the New York City Transit Authority (“TA”) and the New York City Triborough Bridge and Tunnel Authority (“TBTA”) transferred to another civil service commission.
  Finally, DCAS plans to develop competitive examination formats that will enable the frequent administration of exams on a larger scale.

Competitive Exams


A fundamental component of the DCAS Plan is the proposal to increase the number of competitive civil service exams that the City administers.  In the five years of the Plan, DCAS plans to administer approximately 80 additional exams.
  During the first year of the Plan, DCAS plans to recruit and train new staff needed to administer and create these additional tests, and also seek to implement the non-exam related components.
  In choosing the proposed order of exam administration, DCAS targeted titles that have a significant impact on City government administration, and titles that currently employ large numbers of provisional employees.  

DCAS projects that the administration of these exams over the five-year Plan period would result in a decrease of approximately 18,300 provisional appointments, or 49.61% of such appointments which were in existence as of December 31, 2007.
  


In addition to administering more exams, DCAS suggests implementing measures to reduce the overall number of exams that the City needs to administer to fill anticipated personnel needs, and to increase the frequency and accessibility of the exams administered.  The proposed measures include generic managerial exams, item banking and computer based testing centers, each of which is described below.    


Generic managerial exams (“GMEs”) will assess abilities that are required for a number of managerial positions.  Even though one exam will be administered, the results would be used to generate civil service lists for a number of managerial titles.  The use of GMEs will reduce the number of competitive examinations administered by DCAS and most likely alleviate the need for provisional managerial appointments.
  DCAS is currently piloting GMEs.


An item bank is a set of possible exam questions for a title.
  Developing a bank of exam questions would hopefully allow DCAS to prepare more exams, administer exams frequently and prevent the need for provisional hiring.  Developing several hundred test items for each scheduled multiple-choice examination would allow DCAS to administer equivalent versions of these exams on a regular basis.
  

DCAS is also developing Computerized Testing Centers (“CTCs”) to increase the availability of civil service exams.
  CTCs allow candidates to file for and take an exam at their convenience, and receive their scores immediately.  More CTCs will expedite the establishment of civil service lists, which will accelerate a corresponding reduction in provisional appointments.  The first CTC opened in Manhattan in December 2007 for the daily administration of police officer exams.
  Over the next six months, DCAS plans to increase the number of exams offered at CTCs and open new facilities.
  
Council Hearings


On June 11, 2008 the Committee on Civil Service and Labor held a hearing to examine the proposed provisional reduction plan.  DCAS Commissioner Martha Hirst discussed the proposed plan and testified that the administration of more civil service examinations was the single most significant component of the Plan.
  DCAS projected that by the fifth year of the Plan, 18,000 new permanent appointments will be made to positions currently held provisionally as a result of newly administered exams.
  During the June hearing, Commissioner Hirst also told the Committee that over the next few months, DCAS planned to increase the number of exams offered several times each week.
  Planning for a computer testing center in Brooklyn was underway at the time of the June hearing and DCAS ultimately expected to have a testing center in each of the five boroughs.  The testing centers would allow DCAS to administer multiple civil service exams at the same time and provide for morning, afternoon, and evening test sessions.  Commissioner Hirst stated that once the testing centers are fully operational and expanded into other boroughs of the City, DCAS expects that the increased ease of taking an exam will encourage both existing provisional employees and the general public to take examination.

New York State Civil Service Commission


As mentioned above, New York State Civil Service Law § 65(5)
 requires DCAS to draft a binding plan, subject to approval by the State Civil Service Commission.  On September 22, 2008 the State Civil Service Commission issued a decision with respect to DCAS’s plan, finding that the Plan provided a timely and practicable implementation schedule to achieve substantial compliance within the time periods permitted.
  The Civil Service Commission approved the Plan, with recommended changes.  Some of the recommended changes focus on exam administration.  For example, the Commission recommended that DCAS provide a complete list of all titles to be examined within one year of the Commission’s written decision approving the Plan, in addition to the 20 additional titles per year.
  In addition, the Commission recommended that eligible lists for titles examined during the course of the Plan shall be established within 90 days of the completion of the subject examination.

CONCLUSION


The proposed plan by the Department of Citywide Administrative Services to substantially comply with the new legal requirements and improve the civil service appointment system was approved by the State Civil Service Commission and is currently being initiated in New York City.  Computer Testing Centers are a novel and vital part of the Plan.  Today’s hearing will explore the progress of such testing centers and any tangible results of the provisional reduction plan.  
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