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Introduction
Today, the Committee on Governmental Operations, chaired by Council Member Gale Brewer, will vote on Int. 951-A. This bill was previously heard in this committee on April 3, 2013.
Background

Under the City Administrative Procedure Act (CAPA), certain notice requirements exist prior to a public hearing on a proposed rule.
 In contrast, adoption of a final rule does not require that notice be given, though notice must be given prior to a rule going into effect.
 CAPA does not require that commissioners or board members, for those agencies that have them, be given a copy of a final rule prior to voting on it. In other words, the commissioners of the Taxi and Limousine Commission, for example, could be unaware of the content of a complex final rule which was the subject of intense negotiation until moments before they are required to cast a vote supporting or opposing the rule.
The intent of Proposed Int. No. 951-A is to ensure that commissioners and board members have sufficient time to review the contents of a rule prior to voting on it.
Analysis of Proposed Int. No. 951-A

Section 1


Section 1 of the bill requires that all final rules initiated by agencies that are boards or commissions, and which go through the CAPA process, be posted on the agency’s website and e-mailed to all members of such board or commission at least three days, not counting Sundays, before such rule is voted on. An exception exists in the bill for changes made to a rule within the window after such notice has been properly given but before a final vote on the rule, if such change or changes are approved by all the members of the applicable board or commission by unanimous consent. The requirements of this section will not create a private right of action to enforce its provisions, and the inadvertent failure of an agency to comply with its provisions will not be grounds for invalidating any rule.
Among the agencies anticipated to be covered by this law are, at a minimum, the Board of Standards and Appeals, the Procurement Policy Board, the Environmental Control Board, the Loft Board, the Rent Guidelines Board, the Civilian Complaint Review Board, the Board of Correction, the Campaign Finance Board, the Conflicts of Interest Board, the Business Integrity Commission, the Tax Commission, the Taxi and Limousine Commission, the Commission on Human Rights, the Design Commission, the City Planning Commission, and Landmarks Preservation Commission. 
Section 2

Section 2 of the bill requires pilot programs that are approved by the Taxi and Limousine Commission to be posted on the agency’s website and e-mailed to all members of the commission at least three days, not counting Sundays, before such pilot program is voted on. Pilot programs by the Taxi and Limousine Commission are required by rule to be voted on by a resolution of approval, and these notice requirements would tie into that process.
Section 3
This law goes into effect thirty days after its enactment.
Changes Since Previous Hearing

Since the April 3, 2013 hearing on Proposed Int. No. 951-A, the bill has been amended in the following ways: 

1) the amendment to CAPA was narrowed to include only votes on final rules, not votes on “any other policy change,” which was deemed to be insufficiently clear and outside the scope of CAPA; instead, language was added covering pilot programs at the Taxi and Limousine Commission only, as this is the agency at which issues have been reported;

2) the time between when a proposed final rule is transmitted to the members of a board or commission and when such proposed rule may be voted on was shortened from seven days to three days to reduce potential delays to the rulemaking process; and
3) the ability of boards and commissions to change language within the three day window between notice and voting with unanimous consent was added to allow non-controversial changes to be made to rules without unnecessarily delaying passage.
Proposed Int. No. 951-A

By Council Members Vacca, James, Koo, Koslowitz, Palma, Rose, Chin, Gennaro and Halloran
A LOCAL LAW
To amend the New York city charter, in relation to public notice of final rules.

Be it enacted by the Council as follows:
 

Section 1. Subdivision e of section 1043 of chapter 45 of the New York city charter is amended to read as follows:


e. Opportunity for and consideration of agency and public comment. The agency shall provide the public an opportunity to comment on the proposed rule (i) through outreach to the discrete regulated community or communities, if one exists, provided that this clause shall not be construed to create a private right of action to enforce this requirement; (ii) through submission of written data, views, or arguments, and (iii) at a public hearing unless it is determined by the agency in writing, which shall be published in the notice of proposed rulemaking in the City Record, that such a public hearing on a proposed rule would serve no public purpose. All written comments and a summary of oral comments concerning a proposed rule received from the public or any agency shall be placed in a public record and be made readily available to the public as soon as practicable and in any event within a reasonable time, not to be delayed because of the continued pendency of consideration of the proposed rule. After consideration of the relevant comments presented, the agency may adopt a final rule pursuant to subdivision f of this section; except that, other than a rule adopted pursuant to subdivision i of this section, no final rule shall be adopted by such board or commission unless its final language is posted in a prominent location on such agency’s website and electronically transmitted to each member of such board or commission at least three calendar days, exclusive of Sundays, prior to such rule’s adoption; provided, however, that revisions may be made to a final rule posted online and sent electronically in conformity with this subdivision at any time prior to the vote on such rule if such revisions are approved by all members of such board or commission by unanimous consent. Such final rule may include revisions of the proposed rule, and such adoption of revisions based on the consideration of relevant agency or public comments shall not require further notice and comment pursuant to this section. This paragraph shall not be construed to create a private right of action to enforce its provisions. Inadvertent failure to comply with this paragraph shall not result in the invalidation of any rule.
§ 2. Section 2303 of the New York city charter is amended by adding a new subdivision d to read as follows:

d. No resolution of approval of a pilot program shall be approved by the commission unless such resolution is posted in a prominent location on the commission’s website and electronically transmitted to each member of the commission at least three calendar days, exclusive of Sundays, prior to the commission’s vote to approve or reject such resolution of approval; provided, however, that revisions may be made to a resolution of approval for a pilot program posted online and sent electronically in conformity with this subdivision at any time prior to a vote on such resolution if such revisions are approved by all members of the commission by unanimous consent.
§ 3. This local law shall take effect thirty days after enactment.
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� See §1043(b) of the New York City Charter. These requirements include publication in the City Record and posting online.


� §1043(f) of the New York City Charter.
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