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          2                 CHAIRPERSON LIU: Welcome to today's

          3  hearing of the City Council's Committee on

          4  Transportation.  My name's John Liu and I have the

          5  privilege of Chairing this Committee.  We convened

          6  today for the purpose of hearing and voting on

          7  proposed Intro. No. 363- A.

          8                 Proposed Intro. 363- A relates to

          9  newsracks, which are the self- service vending boxes

         10  located on sidewalks throughout our City that are

         11  used to vend newspapers and other written matter.

         12  Proposed Intro. 363- A represents the Council's

         13  efforts, jointly with the Bloomberg Administration

         14  and all interested parties to provide

         15  qualifications, modifications and improvements to

         16  Local Law 23 of 2002 as it relates to the

         17  installation, placement and maintenance of newsracks

         18  on City sidewalks.

         19                 This Committee heard extensive

         20  testimony on December 9, 2003, on the status of

         21  Local Law 23, the DOT Newsrack Rules and the

         22  enforcement of the laws and rules.  That testimony

         23  led to the introduction of Intro. No. 363 heard by

         24  this Committee just last week on June 14th.

         25  Proposed Intro. No. 363- A is the result of these
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          2  hearings and the comments that all interested

          3  parties sought fit to make.

          4                 The Council in this proposed local

          5  law is striving to provide greater clarity and

          6  equity in all facets of the standards set forth for

          7  newsracks and the enforcement of those standards.

          8  Of particular emphasis in this bill is making clear

          9  what constitutes a violation of the maintenance,

         10  cleanliness and graffiti provisions of the law and

         11  fine- tuning the enforcement mechanism so that it

         12  can be more practically and realistically applied on

         13  the City's sidewalks.

         14                 The bill also seeks to provide

         15  greater structure and clarity to the Civil penalty

         16  provisions of the law, while making the penalties

         17  more commensurate with the violations.  The nuance

         18  is amendments to the law being proposed, maybe found

         19  in greater detail in the briefing papers that are

         20  available at the front desk.

         21                 This Committee hopes that this bill

         22  achieves its goals and makes Local Law 23 of 2002 a

         23  stronger law.  We intend to vote on this bill today,

         24  but we will first take testimony from any interested

         25  party.  Although the DOT will not be testifying
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          2  today, this is a bill that has been arrived at

          3  between the City Council, the DOT and the

          4  Administration, as well as the interested parties.

          5  Certainly everybody's input has been carefully

          6  considered, weighed and factored into this

          7  legislation.

          8                 We have once again, shockingly a

          9  large number of witnesses who wish to provide

         10  comments so from the outset I would ask everybody to

         11  keep to the three- minute rule and that way we can

         12  hear from as many people as possible.  We do want to

         13  hear from everybody who wishes to testify.  After

         14  the first go- around, if people feel strongly about

         15  needing to say more than three minutes worth of

         16  testimony, we will go back for seconds at that

         17  point, after we have had a chance to hear from

         18  everybody.

         19                 We have a number of panels.  The

         20  first panel we will begin with today is Tom Allon,

         21  John Sutter and Jeff Fligelman and I ask them to

         22  approach the table now.  They will be followed by

         23  Burton Rubin, Enid Klass and Joseph Napoli.  That

         24  panel will be followed by the third panel of George

         25  Freeman, Victor Kovner. Constance Boland and Susan
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          2  Meisel and the fourth panel will be Vanessa Gruen,

          3  Michael Gruen, Gorman Reilly, Christine Donovan, and

          4  as we go further along I will announce the

          5  subsequent panels. Gentlemen, good afternoon.

          6                 MR. ALLON: Tom Allon, President,

          7  Manhattan Media.

          8                 Good afternoon Mr. Chairman and

          9  Members of the Committee and Council Members.  Thank

         10  you for proposing this long awaited amendment to

         11  Local Law 23. I believe it is a step in the right

         12  direction. We strongly urge this Committee and the

         13  full Council to approve it because it is the right

         14  thing to do to both preserve public safety and the

         15  First Amendment Rights of both publishers and

         16  readers.  These readers who turn to our publications

         17  for news about City Government and their

         18  neighborhoods, greatly outnumber the vocal minority

         19  of critics of newsracks and newspapers that have

         20  gained too much influence in this City.

         21                 I live on the Upper West Side and in

         22  my neighborhood there are many Federal mailboxes and

         23  Department of Transportation lamp posts that are

         24  covered with graffiti for months.  Why is our City

         25  and the DOT throwing stones at us when they
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          2  themselves live in glass houses?  Why have

          3  newspapers, which serve the public good by

          4  disseminating valuable information in our newsracks

          5  being held to a higher standard of cleanliness than

          6  City or Federal property?

          7                 We are pleased that Intro 363- A

          8  continues to preserve public safety and corrects

          9  some of the excesses of the original bill.  After an

         10  assault of more than $2 million in fines against the

         11  publishing industry, which is already reeling from

         12  an advertising recession, this bill will allow the

         13  preservation of safe and clean streets to be

         14  enforced in a fair manner.

         15                 In light of the frailties and

         16  excesses of the original law and its flawed

         17  enforcement, as evidenced by this hearing today, and

         18  the proposed amendment, we urge the Council to grant

         19  amnesty for all previously issued Notices of

         20  Violation.  It is the only fair thing to do and we

         21  urge the Council and the Administration to make this

         22  a priority to right a very grievous wrong it has

         23  committed on the newspaper industry of New York.

         24  Thank you.

         25                 CHAIRPERSON LIU: Thank you Mr. Allon.
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          2    Mr. Sutter please proceed.

          3                 MR. SUTTER: Thank you.  Mr. Chairman,

          4  and Members of the Committee, my name is John Sutter

          5  and I publish three weekly newspapers in Manhattan,

          6  Gay City News, Downtown Express and The Villager.

          7  Thank you for giving us this opportunity to discuss

          8  the impact of Local Law 23 and the proposed

          9  revisions offered in Bill Introduction 363- A.

         10                 I am here today to speak in support

         11  of the amendment in Bill 363- A.  The bill serves to

         12  correct problems with the original version while

         13  leaving entirely intact all of the safety provisions

         14  regulating box placement.  Changes to the provisions

         15  concerning aesthetic violations are practical fixes

         16  that enable both newsrack owners and DOT to more

         17  effectively manage our resources to maintain clean

         18  boxes.

         19                 The Amendment 363- A is a huge

         20  improvement over Local Law 23.  It adjusts the

         21  previous law's heavy- handed enforcement and harsh

         22  penalties for graffiti placed on our racks.

         23  Penalties that were clearly unreasonable in relation

         24  to the violation.  As we speak, the cleanliness

         25  fines against my business total over $15,000 and
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          2  that is just for graffiti and dirty boxes.  Please

          3  understand that the smaller a company, the greater

          4  the cumulative impact of repeated $500 fines for

          5  graffiti that a third party has placed on my

          6  property.

          7                 We have worked hard to bring our

          8  newsracks into compliance and appreciate the

          9  opportunity now to certify that our best efforts

         10  have been made to clean our newsracks.  It is

         11  critical to note that because of Amendment 363- A,

         12  we will now work to proactively clean all of our

         13  newsracks every four months, rather than

         14  retroactively clean only those newsracks that have

         15  received notices of correction and to chase vast

         16  amounts of paperwork.  In such a way we believe that

         17  the new amendment will have the desired effect of

         18  keeping large numbers of newsracks cleaner in the

         19  City.

         20                 I urge the Committee to support 363-

         21  A and enact the new law as quickly as possible.  It

         22  takes a common loss approach to balancing quality-

         23  of- life issues with free speech and a free press

         24  and a fine structure that matches the seriousness of

         25  the violations.  And we urge you to immediately
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          2  enact an amnesty program for all pending cleanliness

          3  only violations in recognition of our ongoing

          4  efforts to maintain newsracks in one of the busiest,

          5  most populated urban environments in the free world

          6  and in recognition that the original fine structure

          7  was out of proportion with the violation and has

          8  needed to be amended.  Thank you.

          9                 CHAIRPERSON LIU: Thank you.  Mr.

         10  Fligelman.

         11                 MR. FLIGELMAN: Chairman Liu, members

         12  of the Transportation Committee, thank you for your

         13  time and concerted efforts addressing Local Law 23.

         14                 My name is Jeff Fligelman, I am the

         15  co- founder of Gotham Writers' Workshop, a school

         16  based here in New York City.  We support the passage

         17  of 363- A and we hope that it's vision of having the

         18  DOT work with the publishing community will be

         19  realized.

         20                 Similarly, we supported the passage

         21  of Local Law 23. Our only concern then was how DOT

         22  would promulgate rules and interpret the law.

         23  Through the rule- making process we consistently

         24  asked that the regulations comport with the law

         25  instead of going beyond it's restrictions and we
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          2  consistently asked that the word "reasonably" be

          3  made part of the rules concerning aesthetics.  Our

          4  requests were rebuffed and in December when Counsel

          5  for DOT testified, he explained that they were

          6  hamstrung by the law and rules precisely because the

          7  language made no accommodation for a reasonable

          8  standard.

          9                 Further, DOT delayed providing the

         10  forms needed for publishers to comply with the law

         11  and their original indemnification form went so far

         12  beyond the scope of the law that our insurer

         13  informed us that they would not provide us with such

         14  coverage.

         15                 In an attempt to heed the DOT's call

         16  for self regulation, many of the publishers, led by

         17  USA Today and the Village Voice, spent thousands of

         18  dollars compiling a database and web site to help

         19  DOT enforce the safety provisions of the law.

         20  Unfortunately, DOT refused to work with any of us.

         21                 In essence, DOT has a clear track

         22  record of exceeding its authority, refusing to use

         23  discretion in its enforcement and refusing to work

         24  with the publishing community regarding the

         25  regulation of newsracks.  This new law envisions DOT
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          2  working with publishers to approve a format for our

          3  logs demonstrating we have used best efforts to

          4  remove graffiti and other unauthorized inscriptions.

          5                 If past experience predicts future

          6  behavior, I fear that DOT will not work well with

          7  us.  And if past experience is any barometer, I fear

          8  that the frivolous onslaught of DOT notices will

          9  continue unabated and we will continue to be forced

         10  to divert time and resources to pushing our

         11  newsracks one inch this way or that and then

         12  photographing our changes in preparation to defend

         13  ourselves during countless hours in court.

         14                 In conclusion, I urge the Council to

         15  approve this amendment and to stay involved in the

         16  process so that the safety provisions of the law,

         17  which are unchanged by this legislation, become the

         18  primary focus of DOT enforcement.

         19                 Thank you very much.

         20                 CHAIRPERSON LIU: Thank you Mr.

         21  Fligelman.

         22                 We have been joined by Council

         23  Members Andrew Lanza from Staten Island, Council

         24  Member Helen Sears from Queens, Council Member

         25  Oliver Koppell from the Bronx and Council Member Eva
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          2  Moskowitz from Manhattan.

          3                 Thank you very much for your

          4  testimony today.  The next panel consists of Burton

          5  Rubin, Enid Klass and Joseph Napoli.

          6  Following this panel we will hear from George

          7  Freeman, Victor Kovner, Constance Boland and Susan

          8  Meisel.

          9                 Mr. Rubin, or, since you're all from

         10  the same organization, choose any order that you

         11  would like to proceed in.

         12                 MR. RUBIN: Mr. Liu and Committee

         13  Members, thank you for listening to me.  I am in

         14  opposition.  My name is Burt Rubin. I have been a

         15  resident of New York City for over 40 years and I

         16  have lived in Murray Hill for almost 30.  I am proud

         17  to be a trustee of the Murray Hill Neighborhood

         18  Association.

         19                 I've worked vigorously to plant trees

         20  in my neighborhood for the last eight years.  I do

         21  this for many reasons. I love trees.  Trees are good

         22  for children and provide fresh air. A tree lined

         23  street is always preferred and many other reasons of

         24  aesthetic concern.  Trees beautify our City streets

         25  and provide wonders.  Birds also go to trees.  I
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          2  love New York.  As good as trees are for New York,

          3  dirty newsracks are bad for our corners, not for our

          4  streets, but for our corners.

          5                 Professionally I am a real estate

          6  broker.  I was on the Board of Trustees of an art

          7  museum for six years.  I have traveled to over 60

          8  countries.  My inventing work, the Evo (phonetic)

          9  Pen has been sold at the Museum of Modern Art Design

         10  store for 12 years.  I hope I have an eye for the

         11  aesthetic.  I do have an eye for the unsafe and the

         12  unhealthy.

         13                 I believe that no City should allow

         14  First Amendment Rights furniture to block most

         15  corners.  I also have Constitutional Rights to

         16  safety and health on my streets and intersections.

         17  The physically challenged also have rights.  For

         18  some company to install on my streets newsracks that

         19  would in days become dirty, unhealthy, offensive,

         20  unsafe and aestheticly ridiculous is terrible.  I do

         21  have a history with this problem.

         22                 From 2000 forward I was in

         23  correspondence with Gifford Miller, sending him at

         24  that time over 40 corner photos of newsracks

         25  littering our sidewalks and streets.  At that time
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          2  they all contained dirt, graffiti, rancid food,

          3  flies, mosquitos, roaches, rats and some the

          4  homeless.  In addition they crowded the corners

          5  making it difficult for people to use walkers,

          6  wheelchairs or strollers.  Small children could not

          7  be seen because of the loss of sight lines.  They

          8  were unsanitary and dangerous.  When not spread out

          9  on sidewalks as litter, some printed information was

         10  available. Mr. Miller's office told me that my

         11  photos were displayed at the City Council meeting.

         12  The newsrack law was passed and as I hope you will

         13  see from the photos taken yesterday, not much has

         14  changed.

         15                 The 21 color photos I submit were

         16  taken yesterday morning on many street corners in

         17  different neighborhoods to provide you with up- to-

         18  date information how policing has worked "not."  All

         19  photos have a location thereon and I invite you to

         20  take a two- hour tour after this meeting.  They

         21  still contain dirt, graffiti, rancid food, flies,

         22  roaches and this time there was a mouse.  They still

         23  crowd the corners, slow movement and get in the way

         24  of the physically challenged.  Self- policing and

         25  longer reviews will not change the situation.  The
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          2  old law should be strengthened and enhanced to make

          3  it work.  It should not be weakened.

          4                 One example of change should be to

          5  extend the distance of newsracks off the corners to

          6  20 feet.  Please note that the City of New York

          7  guidelines for planting trees is 40 feet from an

          8  intersection and stop sign distance is 30 feet.

          9  That's in the Parks and Recreations Guidelines I

         10  provided. Make them street racks, not corner racks.

         11  The corner newsboy is long gone.  Your walking tour

         12  is mapped out, please then cast your vote.  Thank

         13  you for listening.  I love New York City.

         14                 CHAIRPERSON LIU: Thank you Mr. Rubin.

         15                 MS. KLASS:  Good afternoon, I'm Enid

         16  Klass.  I'm a long time resident of Murray Hill and

         17  our neighborhood association represents thousands of

         18  residents, co- op boards and voters and what we are

         19  hearing from them is why are there so many dirty

         20  newsracks in our neighborhood.  We don't feel Intro.

         21  363- A adequately addresses the primary concern,

         22  especially when the following is still omitted,

         23   "Each newsrack shall be maintained in a clean and

         24  neat condition and shall be kept in good repair."

         25  That is a basic principle that has been replaced by
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          2  best efforts and "certified" once every four months,

          3  surely an over- long period of time for any kind of

          4  inspection of this sort.

          5                 I would not like to be the person to

          6  answer the resident who recently wrote us, "why do

          7  we have so many filthy newsracks crowding the

          8  corners of our lovely neighborhood."  We feel the

          9  publishers are putting the main responsibility for

         10  the maintenance of their newsracks on others.

         11  Perhaps if there weren't so many thousands of

         12  newsracks throughout the City it would be easier for

         13  the publishers to maintain them.  Perhaps if they

         14  were all painted black, the filth and graffiti would

         15  not present such an ugly picture and our City would

         16  have the beautiful streetscape that it deserves to

         17  have and that we would like to show the world. Thank

         18  you very much.

         19                 CHAIRPERSON LIU: Thank you very much

         20  Ms. Klass.

         21                 MR. NAPOLI:  Good afternoon.  My name

         22  is Joseph Napoli, I am a Professor of Law and I read

         23  the bill and the major, major problem with the bill

         24  is the phrase "best efforts."  It's almost a joke to

         25  think that these people who own and maintain these
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          2  newsracks are going to now, knowing what the statute

          3  is now in effect and how they completely disregard

          4  the statute, even though we have good enforcement by

          5  the Department of Transportation, removing that and

          6  replacing that with the phrase "best efforts" makes

          7  this statute not only a joke, but makes it

          8  unenforceable. The Murray Hill Neighborhood

          9  Association and all their members are against this

         10  statute and the amendments.  Thank you very much.

         11                 CHAIRPERSON LIU: Thank you very much

         12  for your testimony this afternoon.

         13                 At this time I would like to ask the

         14  next panel to join us, George Freeman, Victor

         15  Kovner, Constance Boland and Susan Meisel.

         16  Following this panel will be the panel consisting of

         17  Vanessa Gruen, Michael Gruen, Gorman Reilly and

         18  Christine Donovan.

         19                 MR. FREEMAN: Thank you.  I'm George

         20  Freeman, Assistant General Counsel of The New York

         21  Times and I appreciate the opportunity to speak with

         22  you today.  I will be brief and simply make four

         23  quick points.

         24                 First, Compromise.  Everyone should

         25  know that the proposed amendment is a compromise
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          2  arrangement, which was worked out, as the Chairman

          3  said in his introductory remarks, with the input of

          4  all concerned parties and agencies. Contrary to what

          5  some citizen groups might think, it is not even

          6  close to what the publishers had hoped for.   It

          7  leaves out many improvements, which we had sought.

          8  Nonetheless, we have supported this compromise

          9  because we realize that politics is the art of the

         10  possible and that it is time to get this behind us

         11  and move on with a more efficient and productive

         12  legislation and enforcement scheme.

         13                 Second, Safety.  Everyone should

         14  realize that this proposed amendment in no way

         15  changes the fundamental location and safety

         16  requirements.  Thus, with respect to what was at the

         17  nub of the Administration's and the City Council's

         18  concerns when Local Law 23 was enacted over a year

         19  ago, it changes those restrictions not a wit.

         20                 Third, Cleanliness.  Even with

         21  respect to cleanliness of newsracks, contrary to

         22  what some of the citizen groups seem to believe,

         23  this amendment will result in making newsracks

         24  cleaner than under the previous law.

         25                 In the past, where the law would
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          2  require notices and violation for dirt, graffiti,

          3  uncleanliness and the like, determinations, which

          4  are so plainly subjective that government under our

          5  constitution is not allowed to make them, most of

          6  the publisher's resources were spent cleaning

          7  machines, which were ticketed, and more to the point

          8  spending endless days at ECB waiting for its cases

          9  to be called, dealing with adjournments sought by

         10  DOT and so on.

         11                 Under the regime proposed by this

         12  amendment the time will be better spent on a once

         13  every four months more organized and routinized

         14  cycle of cleaning and maintenance.  Publishers

         15  already have spent tens of thousands of dollars in

         16  better cleaning and maintenance of their newsracks.

         17  And this is an environment where one blast of an

         18  exhaust of a bus can fill a newsrack with soot no

         19  matter how often a newsrack is cleaned.  But the

         20  proposed amendment should lead to benefits for

         21  everyone.

         22                 The publishers can spend their time

         23  and resources cleaning machines on a proactive

         24  basis, not solely reacting to notices of correction

         25  and violation and not dealing with interminable

                                                            22

          1  COMMITTEE ON TRANSPORTATION

          2  litigation about markings on machines as well.  The

          3  City can better spend its resources on more

          4  important matters.  And the public will, in the end,

          5  get cleaner machines more of the time because of the

          6  efforts expended by the publishers in aid of their

          7  self- certification requirements under this new law.

          8                 Finally, point four.  The Silent

          9  Majority.  I would ask that though there are

         10  partisans in this room on both sides of the issue,

         11  the Council not ignore the silent majority here, the

         12  tens of thousands of New Yorkers who procure

         13  newspapers and other educational materials from

         14  these newsracks every day.

         15                 We live in troubling times.  At no

         16  time in recent memory, especially in an election

         17  year has it been more important to have an informed

         18  electorate, one which can understand and vote on the

         19  issues confronting our nation. Given the precarious

         20  position we are in and the importance of public

         21  understanding of the issues critical to their role

         22  in our democracy, I, for one, would submit that if

         23  just a few more people get to better inform

         24  themselves about the news of the day by virtue of

         25  the easy accessibility of newsracks, that advantage
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          2  itself outweighs the disadvantage of the few smudges

          3  of dirty or graffiti, which may unavoidably exist

          4  from time to time on these newsracks.

          5                 Many citizens simply would not

          6  otherwise have an opportunity to get the newspaper

          7  or the other educational material disseminated by

          8  these newsracks.  For economic reasons, they don't

          9  get home delivery, news stands are not nearby or are

         10  closed at the time they are on the street and so on.

         11    So ultimately, since our opponents would like

         12  newsracks off the streets entirely, I wish they and

         13  you would carefully weigh in the balance the

         14  thousands of people who are not here today, but who

         15  use these vending machines everyday to become more

         16  informed and better citizens.

         17                 Because of all these advantages, I

         18  would join my colleagues in requesting this bill be

         19  made retroactive and that amnesty be given with

         20  respect to the prior and pending notices of

         21  correction and violation.  Thank you.

         22                 CHAIRPERSON LIU: Thank you very much.

         23                 MR. FREEMAN: Please note my good

         24  timing.

         25                 MS. BOLAND: Good afternoon.  My name
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          2  is Constance Boland and I represent USA Today.  USA

          3  Today joins the other New York City newspapers and

          4  newsrack owners in supporting Bill 363- A and I urge

          5  the members of this Committee to vote "Yes" today in

          6  favor of Bill 363- A.

          7                 I would preliminary like to thank

          8  Chairman Liu and the members of this Committee for

          9  affording me the opportunity to speak.  I would also

         10  like to note that the Daily News joins in supporting

         11  the endorsement of Bill 363- A and we have Tina

         12  Alderman, an Assisting Counsel to The Daily News

         13  here to show the support of the paper of the

         14  legislation.

         15                 The newsrack owners, the Council, the

         16  Administration and all those directly involved in

         17  enforcing and complying with the Newsrack Law agree

         18  on one issue.  The Newsrack Law is not working. It's

         19  broken and it needs to be fixed.  That is the

         20  purpose of Bill 363- A.  There are many

         21  misconceptions about this Bill 363- A.  Let me

         22  dispel some of those misconceptions by reiterating

         23  what this bill does not do.

         24                 First, this bill does not change the

         25  safety requirements of the Newsrack Law relating to
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          2  the location of newsracks.  This bill does not allow

          3  newsracks to be placed in cross- walks, to be placed

          4  near fire hydrants, or in bus stops.  It does not

          5  allow newsracks to be placed too close to a subway

          6  entrance or too close to a driveway or indeed in any

          7  location that and I am quoting from a legislation

          8   "endangers the safety of persons or property."

          9                 Instead, this bill leaves all of the

         10  siting requirements of the Newsrack Law, those

         11  provisions drafted to address the safety of

         12  pedestrians, in full force and effect.

         13                 Second, this bill does not give

         14  newsrack owners carte blanche to leave graffiti-

         15  ridden newsracks on the streets of New York.

         16  Instead, this bill requires newsrack owners to

         17  certify three times each year that they have

         18  repainted their newsracks or they have made best

         19  efforts to remove graffiti from their newsracks.

         20                 This bill establishes a new procedure

         21  for addressing the aesthetic requirements that we

         22  submit, will be easier for DOT to enforce and it

         23  will be enforced more effectively.  Nothing in the

         24  bill alleviates the burden on newsrack owners to

         25  properly maintain their newsracks.
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          2                 Third, this bill does not "gut" the

          3  Newsrack Law. Instead, the bill provides a series of

          4  procedures through which DOT can more effectively

          5  enforce certain provisions of the Newsrack Law.  For

          6  example, Bill 363- A sets forth narrowly- tailored

          7  mechanisms for DOT to enforce the requirements that

          8  newsrack owners list their contact information on

          9  each newsracks, that they register the location of

         10  each newsrack in the City and that they provide

         11  evidence to DOT that they have complied with the

         12  insurance requirements.  In addition, the bill

         13  establishes guidelines for procedures to be

         14  implemented at hearings.

         15                 Indeed, the intent of Bill 363- A is

         16  to permit newsrack owners to spend more time and

         17  effort complying with the legislation and less time

         18  and effort dealing with bureaucracy.

         19                 Let me just conclude that this bill

         20  does not include all of the terms that newsrack

         21  owners requested to be included in any amendment of

         22  the Newsrack Law.  Instead, this bill contains many

         23  terms to which the owners vigorously objected.

         24  Nevertheless because Bill 363- A is the product of

         25  months of negotiations and is a compromise effort,
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          2  as Mr. Freeman just noted, on balance USA Today has

          3  chosen to endorse the legislation.  Like other

          4  newsrack owners USA Today, as a matter of good

          5  business policy, works diligently to keep all of its

          6  racks clean, and located in safe locations on our

          7  City sidewalks.  As a good corporate citizen, USA

          8  Today endorses this legislation and respectfully

          9  requests that the members of this Committee do the

         10  same.  Thank you.

         11                 CHAIRPERSON LIU: Thank you.  Just

         12  give us one second please. Thank you.  Please

         13  proceed.

         14                 MS. MEISEL:  Good afternoon.  My name

         15  is Susan Meisel, I am General Counsel, Village Voice

         16  Media.  Thank you once again for the opportunity to

         17  speak before the Committee.  I'll keep my remarks

         18  brief today.

         19                 I speak on behalf of the Village

         20  Voice.  In addition, my remarks carry with them the

         21  endorsement of The Post, Newsday, Hoy and amNew

         22  York.  I understand that The Post has a

         23  representative here today, although the other papers

         24  were unable to.

         25                 We strongly support Intro. 363- A and
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          2  urge the Transportation Committee to vote in its

          3  favor.  This bill represents over six months of

          4  deliberation and negotiation among City Council, the

          5  Administration and newsrack owners.  The process

          6  began in part, in response to newsrack owner

          7  complaints about the difficulty of complying with

          8  vague, subjective and ambiguous aesthetic criteria.

          9                 We believe, if enforced reasonably,

         10  the maintenance and certification obligations

         11  imposed by 363- A will enable us to achieve the

         12  City's goal of regularly maintained newsracks in a

         13  proactive, consistent manner.

         14                 Further, to our critics, we reiterate

         15  that the public safety requirements of the original

         16  bill remain unchanged by 363- A.  We also reiterate

         17  the City Council and the administration, our request

         18  for amnesty for outstanding aesthetic violations and

         19  retroactive application of the new fine structure

         20  reflected the bill.

         21                 We thank the Transportation

         22  Committee, City Council leadership, DOT and the

         23  Administration for working with us to create what we

         24  hope will be a more effective regulatory scheme.

         25  Thank you.
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          2                 CHAIRPERSON LIU: Thank you.  Mr.

          3  Kovner please.

          4                 MR. KOVNER: Mr. Chairman, I am Victor

          5  Kovner from the firm of Davis Wright, Tourmaine

          6  (phonetic).  I have been working with many of the

          7  major newspapers on this subject matter now for a

          8  number of years and I'd to speak on behalf of the

          9  ghost papers who could not be here today, but more

         10  directly in response to some of the comments from

         11  the preservationist community that you heard this

         12  afternoon and you've heard at other meetings and you

         13  will hear more this afternoon.

         14                 First of all I would like to say to

         15  those in the preservation community, they do a

         16  remarkable job for the people of the City.  They

         17  preserved our historic institutions and structures,

         18  they help work with the City, they do a great deal

         19  for the public benefit in terms of making our City a

         20  more orderly place and every citizen should

         21  appreciate their efforts.  I do, I consider myself a

         22  preservationist and I work with at least the

         23  preservationist organization in my own community.

         24                 But in this area, I do differ with

         25  many of my friends in that community and because I
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          2  think that in the end they are truly insensitive to

          3  the fundamental constitutional issues that are posed

          4  by the effort to regulate newsracks.  I do commend

          5  the Council, its leadership and the City

          6  Administration for its sensitivity to these issues

          7  as they approach this delicate area.

          8                 I had the opportunity to speak

          9  briefly before one of the groups that I am a member

         10  of the board of Landmarks West, who was lobbied by

         11  many in this room to submit a statement and they may

         12  make it orally, they may submit it in writing and

         13  they heard me very courteously and they disagreed,

         14  they are opposing us, this legislation, which I

         15  support.  But I thought in their statement they made

         16  a significant point.  They acknowledged that in

         17  their view there is no question, the newsracks

         18  should be banned throughout the City.  Landmarks

         19  West is nothing, if not candid.  If you scratch

         20  them, they really don't want any newsracks on the

         21  street and we are all dancing around that underlying

         22  fact because it offends some people.

         23                 We do live in a large City, not

         24  everything is clean in this City.  This industry has

         25  spent hundreds of thousands, if not millions trying
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          2  to comply with this law, and will, and will clean

          3  its racks on a regular basis in a manner that will

          4  be ordered by the Department of Transportation and

          5  it will improve the situation.  To those who say

          6  that there is no difference in the past year on the

          7  street, I respectfully differ.  The racks are placed

          8  by in large, I think overwhelmingly in appropriate

          9  places and if they are not, they get tickets and

         10  they get fines.  Mr. Damesheck (phonetic) last week

         11  said they had already issued forty seven hundred

         12  notices of violation.  It is being aggressively

         13  enforced.  We urge the adoption of this legislation

         14  Mr. Chairman. Thank you.

         15                 CHAIRPERSON LIU: Thank you very much.

         16    Our next panel consists of Vanessa Gruen, Michael

         17  Gruen, Gorman Reilly, Christine Donovan and

         18  following them will be our final panel consisting of

         19  Jennifer Most and Howard Stevens.

         20                 MS. GRUEN: Good afternoon.  My name

         21  is Vanessa Gruen and I'm the Director of Special

         22  Projects at the Municipal Art Society, one of those

         23  terrible preservationist organizations.  I want to

         24  say that Local Law 23 stipulated very clearly that

         25  newsracks needed to be maintained in a clean and
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          2  neat condition and should be kept in good repair.

          3                 This newly introduced bill certainly

          4  manages to muddy this goal.  There is not a

          5  publisher and newsrack owner who has not stated that

          6  they are unfairly discriminated against and they are

          7  being held up to an intolerably high standard of

          8  cleanliness, whereas all other owners of street

          9  furniture have no obligation to keep their

         10  installations clean.

         11                 I thought I would share with you what

         12  I was able to find out on this point.  I called the

         13  Department of Transportation and asked if they could

         14  show me a copy of their contract with the bus

         15  shelters, especially the required cleaning portion

         16  of it.  They told me that they could not send it to

         17  me and that I would have to put in a FOIL request.

         18  So I can't tell you for sure, but I'll bet DOT

         19  requires the franchisee to keep its shelters clean.

         20  As a matter of fact bus shelters have signs on them

         21  with a phone number to report an unclean shelter and

         22  DOT will send someone out to paint light poles that

         23  are covered with graffiti, if one lodges a

         24  complaint.

         25                 I then called the Department of
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          2  Information Technology and Telecommunications

          3  (DoITT) and they had no problem with sending me a

          4  copy of their contract for Public Pay Telephones.

          5  Under the paragraph heading of "Cleanings" they

          6  state that the responsible company shall, at a

          7  minimum, clean all PPTs two times each month, on

          8  non- consecutive days with at least two such

          9  cleanings occurring no fewer than fourteen days

         10  apart.  Each required cleaning should include, at a

         11  minimum, the removal of dirt, grime, stickers and

         12  graffiti from all surfaces of a PPT.  The company

         13  must also conduct at least one visual survey of each

         14  PPT every month to inspect for the presence of

         15  graffiti and or stickers.  In the event that

         16  graffiti and or stickers are found on such PPTs as a

         17  result of such survey, the company shall remove such

         18  graffiti and or stickers within seventy- two hours

         19  following the discovery of it.  Not just once every

         20  four months, as has been suggested here today.

         21                 It goes on to say that if the company

         22  fails to perform the minimum cleaning service, DoITT

         23  will require the company to go into a service

         24  agreement with another party acceptable to the

         25  Commissioner in order to ensure the company's
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          2  compliance to this minimal cleaning.  If compliance

          3  is still not met, the Commissioner may suspend

          4  further approvals of the company's applications for

          5  permits for the installation, operation and

          6  maintenance of new PPTs or terminate the right to

          7  advertise on PPTs within the system.

          8                 I really don't want to go into the

          9  whole maintenance requirements and the action that

         10  can be taken if the requirements are not met, but

         11  needless to say PPTs are a piece of sidewalk

         12  furniture that is regulated by a City agency and we

         13  implore the City Council to impose similar

         14  maintenance standards for newsracks that are placed

         15  on our public thoroughfares.  And I just want to

         16  share these two photos with you, which shows what a

         17  difference a maintenance and cleaning schedule will

         18  make.  Thank you.

         19                 CHAIRPERSON LIU: Thank you Ms. Gruen.

         20    We have three more panelists on this front panel.

         21  There are a number of hearings going on in the City

         22  Council.  Unfortunately they happen concurrently and

         23  so a couple of our members do need to go onto their

         24  other hearings.

         25                 I would like to ask the Clerk to open
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          2  the roll for Proposed Intro. 363- A and ask for the

          3  votes of Council Member Oliver Koppell and Council

          4  Member Eva Moskowitz.

          5                 COUNCIL CLERK: Koppell

          6                 COUNCIL MEMBER KOPPELL: I vote aye.

          7                 COUNCIL CLERK: Moskowitz

          8                 COUNCIL MEMBER MOSKOWITZ: Mr. Chair,

          9  if I may be temporarily excused to explain my vote,

         10  I would appreciate it.

         11                 CHAIRPERSON LIU: Please.

         12                 COUNCIL MEMBER MOSKOWITZ: I just

         13  wanted to say a few things.  I have been very, very

         14  actively engaged in this issue and was the original

         15  sponsor of a bill that initially the newspaper

         16  industry was very opposed to, but after hours and

         17  hours and hours of discussion, even the publishing

         18  industry supported.  I think there were a lot of

         19  people happy with it.  There has since, I think

         20  developed some -- we learned something in terms of

         21  putting forth a bill like this and there were

         22  problems with the implementation and I support this

         23  bill as a compromise measure to try to navigate some

         24  of the problems of the implementation.

         25                 But, I do want to take issue with a
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          2  number of statements made by the publishers.  I

          3  think it's rather reductionist to suggest that

          4  critics of newspaper boxes, don't want newspapers on

          5  the sidewalks.  While that may represent a minority,

          6  a small number of people, I think most people do

          7  understand the Constitutional issues and I myself

          8  get newspapers from newspaper boxes and have never

          9  been opposed to newspaper boxes.  I think that's

         10  upping the rhetoric and I think it's rather

         11  unfortunate because it's very easy to silence one's

         12  opponent.  There are criticisms of the publishing

         13  industry that are very, very legitimate.

         14                 I guess I'm getting a little bit

         15  tired of the Constitutional issues.  There were not

         16  Constitutional issues with the first bill.  There

         17  were not Constitutional issues with this bill.  The

         18  problem with this bill had to do with some technical

         19  difficulties and implementation.  I guess I take a

         20  little umbrage at all the lawyers in the room

         21  suggesting that some of us don't understand the

         22  First Amendment.

         23                 The initial bill was designed very,

         24  very carefully. I myself read both the Supreme Court

         25  case on this issue, as well as local case law and it
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          2  was very, very clear that as long as you are not

          3  content discriminatory and as long as you do not

          4  distinguish between the commercial, the sort of

          5  Divorce magazine and the New York Times, you could

          6  regulate the placement of these boxes.  So I want to

          7  clarify that rouse, because even those of us who are

          8  not lawyers are smart and can read case law

          9  ourselves.

         10                 In terms of the improvement that was

         11  cited, I think that the publishers deserve credit in

         12  terms of hiring a cleaning company that has really

         13  tried to make a difference.  I have noticed in my

         14  neighborhood that there has been some improvements.

         15  But, that doesn't mean that the pictures that have

         16  been brought before us are somehow inaccurate.

         17  There has been improvements but there are a lot of

         18  street corners where there haven't been improvement.

         19  And we need to make sure that we don't -- the

         20  initial reason for the bill was both safety and

         21  aesthetic and that the newspaper industry does not

         22  feel that somehow this bill means that there would

         23  not be rigorous oversight, whether it's on the part

         24  of DOT and I would hope Mr. Chairman that this

         25  Committee in going forward with this new effort
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          2  would remain vigilant in looking over the shoulder

          3  of the publishing industry.  It is very easy to

          4  backslide. The publishing industry let the situation

          5  get out of hand for 20 years and it was only because

          6  of, I think, the leadership of the Chair and the

          7  work of the Council that we were able to convince

          8  the publishing industry that we were very serious

          9  about the citizenship on the part of the publishing

         10  industry.

         11                 So I support this bill.  I think that

         12  we are moving in a direction that is necessary.  I

         13  certainly don't agree with all the criticism of the

         14  critics, but I also want to just take the publishers

         15  to task a little bit for their spin on the ground

         16  situation.  I am sure that when you go home at

         17  night, when you see newspaper boxes that the doors

         18  are off, there is garbage stuffed in them, you must

         19  also get upset that this is not appropriate and

         20  everybody is not complying and we need to do a

         21  better job.  We don't want the city to look the way

         22  it looked in the 70's.  We have been slowly inching

         23  back from that.  So I vote aye and I apologize for

         24  my long- winded statement.  Thank you very much.

         25                 CHAIRPERSON LIU: Thank you Council
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          2  Member Moskowitz. I would also like to ask Council

          3  Member Diana Reyna for her vote.

          4                 COUNCIL MEMBER REYNA: I vote aye and

          5  I echo the words of my colleague, Council Member

          6  Moskowitz. In the second time to make this law work,

          7  on behalf of all in New York City, I do look forward

          8  to making every effort on behalf of the publishers,

          9  to do their part.  I believe that this was a major

         10  compromise and there was major consensus.  I know

         11  that there are parties out there who do not feel

         12  that this should have gotten a second turn in

         13  amending this law.  But, it's essentially what we

         14  want to see, our instant safety and better looking

         15  boxes that will give us access to information that

         16  we do so in a proper manner so with that I vote aye.

         17    Thank you Mr. Chair.

         18                 CHAIRPERSON LIU: Thank you Council

         19  Member Reyna.

         20  Let's proceed with our next panelist, Michael Gruen.

         21  Thank you for your patience.

         22                 MR. GRUEN: Thank you.  I'm also

         23  speaking on behalf of The Municipal Art Society.  I

         24  want to suggest first of all that the existing law

         25  is the compromise.  It's the product of many, many
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          2  years of negotiation before it's adoption and

          3  considerable concession on the part of the general

          4  public.  The proposed amendment unfortunately is a

          5  gross dilution of the present law and I believe very

          6  strongly will lead to a great deal less care of the

          7  existing boxes because of the minimization of

          8  penalties for not complying with it.

          9                 Let me start by briefly reminding you

         10  of what the First Amendment says in my view and I'll

         11  put this very simply. "The City may order the

         12  removal of all newsracks from its public right of-

         13  ways if it so chooses."  Those are not my words.

         14  They are the words of Chief Justice Rehnquist,

         15  joined in an opinion by Justice Thomas.  The two

         16  other justices have opined similarly there's a

         17  quotation in my written comments.

         18                 Two weeks ago -- and incidentally,

         19  that doesn't mean that we want newsracks removed

         20  entirely, it's to set the stage. Selling newspapers

         21  is a right under the First Amendment.  Selling them

         22  through newsracks is a privilege, which the Council

         23  may control with reasonable regulation.

         24                 Two weeks ago, several publishers

         25  warned you that forcing them to keep their newsracks
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          2  clean would be an overwhelming burden to them that

          3  could put them out of business.  Not that they

          4  provided a shred of evidence to support their dire

          5  prediction, but they did not hesitate to threaten

          6  that you must, in order to comply with the First

          7  Amendment, write the law so as not to place an

          8  economic burden on them.  I do not believe that is

          9  the law either.

         10                 Again, as Justice O'Connor and

         11  Stevens said "It may be that newspaper distributors

         12  can sell more papers by placing their newsracks on

         13  City sidewalks.  But those seeking to distribute

         14  materials protected by the First Amendment, do not

         15  have a right to appropriate public property merely

         16  because it best facilitates their efforts."

         17                 Now the proposed bill, even as

         18  modified, is far too solicitous of so called rights

         19  the publishers claim but do not have.  There is no

         20  reason to replace the requirement that newsracks be

         21  kept neat and clean with what amounts to a renewable

         22  four month license to sit back and let the grime,

         23  graffiti and grubbiness accumulate.  There is no

         24  reason to adopt a penalty schedule that can only

         25  encourage operators to flout the law.
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          2                 An operator of one thousand boxes

          3  with his eye on the bottom line may well find it

          4  profitable to do no cleaning at all, lie on his

          5  certification and just pay the two thousand dollar

          6  to four thousand dollar fine scheduled in this bill.

          7    That's two dollars to four dollars per box, every

          8  four months.  If he has two thousand boxes, instead

          9  of one thousand, it's one dollar to two dollars per

         10  box.  There is no reason to extend the time that a

         11  box may remain empty from 21 to 30 days, other than

         12  to endorse the undesirable reality that newsracks

         13  often serve primarily to advertise, rather than

         14  distribute.

         15                 I thank you very much.  I know you

         16  want to move on. I have left much out of what I

         17  wrote and hope you'll read it. Thank you.

         18                 CHAIRPERSON LIU: We have only a few

         19  more witnesses. You are welcome to come back after

         20  everybody --

         21                 MR. GRUEN: After the vote.

         22                 CHAIRPERSON LIU: -- Has had their

         23  turn.  Mr. Reilly.

         24                 MR. REILLY: Thank you.  Good

         25  afternoon.  I am Gorman Reilly, President of
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          2  CIVITAS.  Our interest in streetscape and other

          3  urban issues goes back for more than 20 years.  I

          4  will make four points.

          5                 First, the unprecedented device of

          6  turning over enforcement with respect to

          7  cleanliness, maintenance and repair of newsracks to

          8  the newsrack owners themselves is an appalling

          9  concession to what is apparently perceived by some

         10  as a powerful interest group.  The fox is being put

         11  in charge of the chicken coop.  The bottom line is

         12  that neighborhoods are entitled to have clean and

         13  well- maintained newsracks on their sidewalks, not

         14  certifications filed with the Department of

         15  Transportation.

         16                 Secondly, and this is critical, the

         17  words "clean" and the word "dirt" have been written

         18  out of this statue.  Never again, from this day

         19  forward, if this bill passes, will there be a

         20  requirement to clean newsracks; there will be no

         21  requirement to remove dirt, grime, grease, whatever.

         22    There won't even be a requirement to file a

         23  certification that "best efforts" were used to clean

         24  an owner's newsracks or to remove dirt. Yet some of

         25  the worst examples of unacceptable newsracks on our
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          2  sidewalks are just plain filthy.

          3                 Third, the bill, even as amended,

          4  shifts the burden for compliance to DOT and away

          5  from the newsrack owners where it rightfully

          6  belongs.  We have heard too often from newsrack

          7  owners that their focus is on responding to DOT

          8  notices, not making sure that every one of the

          9  newsracks that they choose to put out on the street

         10  is in compliance with the law.  It's all privilege

         11  and no responsibility.

         12                 Let it be said that there are some

         13  few newsrack owners who take compliance with the law

         14  seriously.  How do they do it?  They have a limited

         15  number of newsracks on the streets, they have made

         16  available sufficient resources to put in place a

         17  daily or three times weekly inspection routine and

         18  finally they are quick to respond to complaints.

         19  Unfortunately, they are the lonely exception to the

         20  rule.

         21                 My fourth point.  This bill increases

         22  the burdens on DOT without an apparent match in

         23  personnel or funding.  The only thing we have heard

         24  is that DOT might be able to augment its inspection

         25  staff from one or two inspectors for the entire
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          2  City, to perhaps four or five.  We have also been

          3  told by DOT that few inspectors, that the few that

          4  are available, are really borrowed temporarily from

          5  DOTs highway and bridges inspection team.  This

          6  looks like a good formula for newsrack owners and a

          7  disaster for the public.  CIVITAS urges that you

          8  vote no.

          9                 CHAIRPERSON LIU: Thank you Mr.

         10  Reilly.  Ms. Donovan.

         11                 MS. DONOVAN:  Thank you Mr. Chairman.

         12    My name is Christine Donovan and I am Co- Chair of

         13  the East Side Newsrack Safety Committee.  Thank you

         14  for you and your Committee Members and other

         15  interested parties for holding this hearing.

         16                 I urge the Transportation Committee

         17  to retain crucial language in Local Law 23 to keep

         18  the core provisions regarding public safety,

         19  compliance by publishers and enforcement by the

         20  Department of Transportation.

         21                 Keeping a log of self- certified

         22  boxes.  Self certification on clean and neat

         23  condition, based on best efforts every four months

         24  is not nearly frequently enough.  Publishers and

         25  distributors who stock newsracks with material
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          2  weekly and monthly should monitor them for broken

          3  and unclean conditions of each box at each location,

          4  this is a public safety issue, each time they

          5  restock.  Why would a publisher want to have

          6  materials in an unsightly box that reflects badly on

          7  the publication?  Based on my observations this past

          8  year, I think that ongoing true self certification

          9  by newsrack owners who have showed their contempt of

         10  the law is very unlikely.

         11                 On empty boxes.  Allowing a box to be

         12  empty more than the current 21 days stipulated by

         13  Local Law 23, invites vandalism and trash

         14  collection, another public safety issue.  I

         15  recommend keeping the 21 day limit.  Boxes which

         16  publisher/distributor cannot keep stocked should be

         17  removed.

         18                 Since passage of Local Law 23 the

         19  redundancy of essentially promotional advertising

         20  publications has increased and with it increased

         21  scattering of such boxes in mid- blocks in illegal

         22  placements.  Removing stray boxes, which are not

         23  stocked, would streamline distribution costs.

         24  Reduced number of boxes would allow better

         25  surveillance of material, better maintenance, lower
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          2  maintenance and insurance costs and more focus and

          3  control over illegal placement violations.

          4                 DOT Enforcement.  Registration and

          5  Insurance.  This has not been very well done.

          6  Skipping ahead.

          7                 Communications.  Communications

          8  between DOT and Publishers, Publishers and

          9  Distributors, DOT and ECB and ECB and Publishers

         10  need swift and radical improvements.  Discrepancy of

         11  logs of self- certification would need to be

         12  carefully and meticulously monitored for this

         13  strategy to be the least bit effective.  Has the

         14  Council allocated funds for the DOT to hire staff to

         15  perform this task?  If not, there is no point in

         16  amending a law so as to make enforcement impossible.

         17    We need to close the loop- holes.

         18                 Publishers must be proactively

         19  responsible and accountable for their newsracks

         20  siting and maintenance standards if they are to be

         21  granted the privilege of free distribution and no

         22  cost advertising of their material on our public

         23  sidewalks.

         24                 In summary, I urge the Transportation

         25  Committee to retain Local Law 23 language to protect
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          2  all aspects of public safety issues and enforcement.

          3    Thank you.

          4                 CHAIRPERSON LIU: Thank you.

          5                 MS. DONOVAN: Excuse me sir.

          6                 CHAIRPERSON LIU: Yes.

          7                 MS. DONOVAN: I submitted the

          8  testimony by Liberty Rees, who is unable to be here.

          9    So I hope you all have copies.

         10                 CHAIRPERSON LIU: Yes.

         11                 MS. DONOVAN: Thank you.

         12                 CHAIRPERSON LIU: I'll note that

         13  Liberty Rees has submitted written testimony before

         14  the Committee to consider today.             Our

         15  final panel consists of Jennifer Most from Landmark

         16  West and Howard Stevens, representing himself.

         17                 MS. MOST: Good afternoon.  My name is

         18  Jennifer Most. I'm speaking on behalf of Landmark

         19  West.  Landmark West has reviewed the proposal now

         20  before the Committee and has the following comments

         21  and recommendations.

         22                 Over the last decade and more,

         23  Landmark West, community boards, City agencies and

         24  community groups across the City have been winning

         25  back control of our streetscape.  A wonderful
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          2  example in our part of Manhattan is West 72nd

          3  Street, where canopies were banned and removed,

          4  historic street lamps installed, parking meters

          5  replaced by widely- spaced muni- meters and signs

          6  and awnings brought into compliance with both zoning

          7  and landmarks regulations.

          8                 In addition, throughout the City, the

          9  Department of Transportation has done a remarkable

         10  job simplifying street signs and other aspects of

         11  our visual environment.  Improvements in our visual

         12  landscape have been remarkable to an extent hard to

         13  imagine even two decades ago.  Sadly, one area new

         14  Yorkers are constrained by Federal law is regulation

         15  of newsracks.

         16                 As Mr. Kovner noted earlier Landmark

         17  West, we think there is no question that newsracks

         18  should be banned throughout the City, but at the

         19  very least within historic districts.  They add to

         20  visual clutter, block sidewalks, collect litter and

         21  generally degrade their environment.

         22                 The City has taken on regulating

         23  these newsracks and we applaud those efforts as far

         24  as they go.  But we think those regulations should

         25  be further tightened.  Among other things, we
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          2  recommend that enforcement be turned over to the

          3  Department of Sanitation, who are already writing

          4  violations for unclean sidewalks, and could do daily

          5  inspections of newsracks as well. And if newsracks

          6  must be permanent fixtures on our sidewalks, we also

          7  agree with colleague groups that New York City

          8  should work towards an attractive, minimal, uniform

          9  design, in keeping with its plans for coordinated

         10  street furniture such as news stands and bus

         11  shelters.

         12                 The proposed legislation would, to

         13  our dismay and astonishment, move in the opposite

         14  direction by creating a series of log books and

         15  maintenance calls, rather than an absolute duty to

         16  maintain newsracks.  This bill would make it much

         17  harder to enforce the already light regulation of

         18  these troublesome additions to our sidewalks.

         19  Therefore, we strongly urge the Committee and the

         20  Council to reject this bill outright and to move

         21  instead to further tighten regulation of newsracks.

         22  Thank you.

         23                 CHAIRPERSON LIU: Thank you.  Mr.

         24  Stevens.

         25                 MR. STEVENS: We've heard some
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          2  testimony from the newsrack operators about the

          3  difficulties in keeping their newsracks clean.  I

          4  think this is eloquent evidence that it is

          5  impossible to keep these objects clean.  Anything

          6  that exists in the City will be an attracted

          7  nuisance and will become graffiti ridden, dirty,

          8  broken as long as they are not attended.  So one of

          9  the first questions I have posed to the Council to

         10  this Committee, is why are you proposing an issue

         11  that is simply going to make the City dirtier.  Why

         12  is that good.

         13                 Without any funding to the Department

         14  of Transportation for them to attempt to do this

         15  excessive burden of photographing twice, this is an

         16  absolute nullity.  You have not surveyed other

         17  jurisdictions to find out what legislation they have

         18  proposed, you have not surveyed other jurisdictions

         19  to determine if this process of self- certification

         20  is adequate.  In short, this Committee has not done

         21  its homework.  Has not done the kind of fact finding

         22  that must support rational, meaningful, useful

         23  legislation.

         24                 This I think is essentially because

         25  this legislative process is fundamentally flawed.
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          2  There has been much talk about the solid majority.

          3  There has been much talk about the millions of

          4  people who want this information.  Do we have a

          5  survey?  Do we have any documentary evidence, any

          6  rational evidence that this is true? Unless until

          7  this Committee goes after the communities, surveys

          8  the citizens and finds out what they want, you're

          9  operating in the dark.

         10                 You have not consulted the local

         11  community boards, you have not consulted the local

         12  preservationist group.  They have not been able to

         13  sit in a room with you with their colleagues on the

         14  other side with the newsrack operators so there

         15  could be a certain amount of give and take in the

         16  open.  This again, I believe is a fundamentally

         17  flawed legislative process and the result is going

         18  to be great harm to the City.

         19                 Finally, the City is facing a

         20  monumental budget. The budget problems I am sure you

         21  are aware of as much as I am.  The newsrack

         22  operators, as far as I am aware, are the only

         23  commercial organizations who are allowed to use City

         24  services for without having to pay the requisite fee

         25  for those services.  Why has this Council, or has
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          2  this Committee not considered the possibility of

          3  raising revenue to support the enforcement program

          4  that we are looking forward to by imposing charges

          5  on these newsrack operators. Why hasn't that been

          6  done?

          7                 The lack of attention to this issue I

          8  think belies the Constitutional arguments.  There is

          9  a great silence in all of the publications about

         10  this newsrack operation and I think that is

         11  testimony to the fact that this is in essence

         12  essentially a dollars and cents proposition and not

         13  a freedom of speech and not a Constitutional

         14  argument.

         15                 The City Council, this Committee I

         16  think will place a black mark on itself by passing

         17  this Intro.  Thank you.

         18                 CHAIRPERSON LIU:  Thank you Mr.

         19  Stevens.  I will certainly say to you that simply

         20  because a measure that you personally prefer to be

         21  enacted or to be part of what we enact is not there,

         22  it does not mean that it has not been considered.

         23  We have considered all the things.  There has not

         24  been a single point up today or even in the hearing

         25  we had two weeks ago that has not been considered.
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          2                 Merely because a certain aspect or

          3  concept has not been incorporated into our bill

          4  here, doesn't mean that it hasn't been considered.

          5  We have reached out to as many parties interested in

          6  this as possible and this is a very fair balance, a

          7  way to balance the needs to allow people in our

          8  society, in our City to get their news and other

          9  informational items in a way that we consider it

         10  appropriate to use public space.  And at the same

         11  time allowing for better more focused enforcement

         12  and maintenance efforts on the part of both the

         13  Administration and the owners of these newsracks.

         14                 So, as Chairman of this Committee I

         15  find that this is a very solid bill, it's a bill

         16  that has been worked on through countless hours with

         17  many, many different people and organizations

         18  involved and I recommend that the Committee vote yes

         19  on this Intro. Proposed Intro. 363- A, I would like

         20  to ask the Clerk to call the roll.

         21                 COUNCIL CLERK: Liu

         22                 CHAIRPERSON LIU: Yes

         23                 COUNCIL CLERK: Martinez

         24                 COUNCIL MEMBER MARTINEZ: Aye on all

         25                 COUNCIL CLERK: Sanders
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          2                 COUNCIL MEMBER SANDERS: Permission to

          3  explain my vote Mr. Chair.

          4                 CHAIRPERSON LIU: Please do.

          5                 COUNCIL MEMBER SANDERS: Mr. Chair,

          6  some very worthy conversations and discussions have

          7  been held here and some very good points about the

          8  bill not having the words "dirt" and "cleaning" have

          9  been raised.  Points that it can be said that they

         10  are implied, but if I know anything about business,

         11  I know that what is not spelled out sometimes does

         12  not happen.  However, Mr. Chair you have labored

         13  long and hard here and I'm going to yield to your

         14  experience on this issue and with a certain amount

         15  of trepidation Sir, I vote aye.

         16                 COUNCIL CLERK: Sears

         17                 COUNCIL MEMBER SEARS: Permission to

         18  explain my vote please Mr. Chair.

         19                 CHAIRPERSON LIU: Please do.

         20                 COUNCIL MEMBER SEARS: Thank you.  We

         21  have heard some very interesting and powerful

         22  testimony I believe, from both sides. It's a very

         23  delicate issue.  And I think one of the things that

         24  we have to be very careful about is that the

         25  responsibility of all of us doesn't hide behind the
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          2  First Amendment.  I know that for the City as a

          3  whole and certainly in my district, we ask community

          4  groups, we have volunteers, we have every civic

          5  association working at not banning, not being

          6  punitive and not being negative about any of the

          7  assets that come into a community that provide

          8  information, that provide reading for people.

          9                 However, the other side of this is

         10  that when anyone does business in the City of New

         11  York, and it can be all five boroughs, doesn't mean

         12  that what you put out there or any kiosks or

         13  anything else is going to stay in the condition that

         14  we would all like it to be.  There is vandalism, and

         15  forget the dirt and the filth, there is decayed

         16  food, these empty racks become storage and the

         17  publishers all know that and so do the community

         18  groups.  I will vote yes for this because I think

         19  you have made a big effort to certainly understand

         20  that.

         21                 But one of the things that is

         22  disappointing and I would like to see that happen

         23  from the publishing groups, I have not seen one sign

         24  and I have not read one line in any of your papers

         25  and I can tell you my district is the most diverse
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          2  in the entire country.  There is Hoy, we have all

          3  those newspapers that come into my office.  Not one

          4  line is said about your educating the public, not

          5  just on what is going on in Iraq, but educating them

          6  on their responsibilities to the communities

          7                 You have I think, a responsibility to

          8  educate whatever person takes your newspaper out of

          9  those racks to keep those racks clean.  I have not

         10  seen one of that and that is the thrust of why I am

         11  saying that for the right of freedom you don't hide

         12  your responsibility.  I think that anybody that

         13  places anything on any street and any corner, and we

         14  see that in the City of New York, there is a

         15  responsibility, it is ongoing because all of that

         16  abuse is ongoing.  We have managed to correct some

         17  of it, but it is always going to be there and

         18  hopefully as time goes on it may diminish.  But I

         19  believe that it doesn't remove your responsibility

         20  from educating your readers.

         21                 I am going to ask that you consider

         22  that because I think the way we all have that

         23  responsibility.  And the environmentalist who care,

         24  I don't agree that they should be banned, but I do

         25  think you need to demonstrate a responsibility to
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          2  educate those who take your papers to be more

          3  responsible to you as the publishers, to you as the

          4  industry and to those communities in which you do

          5  have that privilege to place them.  So I am going to

          6  ask you to go back and perhaps reconsider that.  I

          7  vote yes.  Thank you Mr. Chair.

          8                 COUNCIL CLERK: Gonzales

          9                 COUNCIL MEMBER GONZALES: Permission

         10  to explain my vote.

         11                 CHAIRPERSON LIU: Please do.

         12                 COUNCIL MEMBER GONZALES: I just want

         13  to say I would like to thank the Chairman and the

         14  sponsors for this Intro. And I feel very privileged

         15  to make this decision.  I just want to say also that

         16  the biggest challenge that elected officials have is

         17  to make a decision that they have to live with.  A

         18  decision that will impact a community to the max.

         19  In my community in Brooklyn, District 38, I see what

         20  happens with these newspaper racks.  But we also

         21  have to continue to educate the community to

         22  organize and to involve the community boards in

         23  respect to what is the responsibility of people.  We

         24  have to have communication.  We have to have

         25  information in our districts and so today I say to
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          2  everyone here that this has been well thought, well

          3  researched and I thank the Staff on board because

          4  they do an incredible job because a decision that is

          5  made by an elected official, as I see it from the

          6  inside, can be a difficult decision, but a decision

          7  that we have to live with, so I vote aye. Thank you.

          8                 COUNCIL CLERK: Lanza

          9                 COUNCIL MEMBER LANZA: Permission to

         10  explain my vote, Mr. Chairman?

         11                 CHAIRPERSON LIU: Please do.

         12                 COUNCIL MEMBER LANZA: Thank you.  I

         13  have to say I was very interested in and enjoyed the

         14  Constitutional arguments made by the publishers this

         15  afternoon.  In fact I think they were so well made

         16  that they would even go so far as to support the

         17  rights of those derelicts who would place their

         18  messages and therefore deface your property by their

         19  message.  Of course we, I think, can understand that

         20  that is not the proper use of the First Amendment

         21  and I would like to echo my colleague's sentiments

         22  who have said that we ought not hide behind that

         23  Constitutional right.  It is a noble right, it is

         24  one that is yours but let us not forget as has been

         25  said here that you are motivated by profit. There is
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          2  no shame in that.  You ought not shy away from that.

          3    You ought not hide that.

          4                 But I think in understanding that and

          5  appreciating that knowing that you use public space

          6  to make that profit, you ought to do so in a way

          7  that is courteous, that is clean and in a way that

          8  does not infringe upon the rights of those who own

          9  the space that you use.  It's a shame I think that

         10  we even need to have a law to keep you to that

         11  responsibility.  I understand that it's not you who

         12  go around and deface your boxes and so that's why

         13  I'm in support of the provision that would I think

         14  more reasonably hold you to that responsibility.

         15  But I do ask that you do it.

         16                 I think if you keep that

         17  responsibility the more you keep those boxes clean,

         18  the less apt those derelicts who seek to have their

         19  messages seen by the public would be apt to do it.

         20  So I am voting aye and I just ask you to keep that

         21  responsibility to the public.  Thank you.

         22

         23                 COUNCIL CLERK: By a vote of nine in

         24  the affirmative, zero in the negative and no

         25  abstentions, the item is adopted. Council Members
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          2  please sign the Committee Report.  Thank you.

          3                 CHAIRPERSON LIU: Thank you.  I just

          4  want to thank the Committee Members for their

          5  diligence in this matter.  Number one because we're

          6  the Transportation Committee and when you sign up

          7  for this Committee this is not one of those issues

          8  that you intuitively understood would be addressed

          9  by this Committee. Nonetheless that's why we have

         10  focused on the pedestrian safety aspects of this law

         11  and we have preserved all those provisions

         12  rightfully so because we want to keep New York

         13  City's streets and sidewalks safe for pedestrians.

         14  At the same time we are also looking to do our part

         15  in helping keep the attractiveness and the beauty of

         16  our City as much as possible while not trampling on

         17  any potential Constitutional Rights that do exist

         18  and that cause our society to be the best that it is

         19  in the world.

         20                 Council Member Sears has made a

         21  number of excellent points.  This Committee will

         22  continue to monitor the situation with the help of

         23  groups such as The Municipal Arts Society and

         24  CIVITAS and Landmark West and I know I'm forgetting

         25  a couple of them so you can beat me up after the
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          2  hearing.  But we will strive to continue to work

          3  with neighborhood organizations as well as City-

          4  wide groups that have documented and they have done

          5  so, documented the problems with these newsracks.

          6                 We revisited Local Law 23 of 2002

          7  because it was clear that there was a problem with

          8  the enforcement and the adjudication of the

          9  provisions of that law.  Newspaper publishers who

         10  own racks were being given summonses that in our

         11  view were extremely unfair and so we felt that there

         12  was something that needed to be done to clarify the

         13  provisions of Local Law 23.  And I believe that we

         14  have done so.

         15                 But this is not the end, the absolute

         16  end of this issue.  We will continue to monitor the

         17  implementation and enforcement and adjudication of

         18  Proposed Intro.363- A as it amends Local Law 23 of

         19  2002.  To the extent necessary we will work with the

         20  organizations involved, all of the organizations

         21  that have an interest in this matter to once again

         22  fulfill our mission of keeping streets and sidewalks

         23  safe for pedestrians and at the same time making our

         24  City as livable and as attractive as possible. With

         25  that being said there being no other witnesses, this
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          2  hearing of the Transportation Committee of the City

          3  Council is adjourned.

          4                 (Hearing adjourned 2:40 p.m.)
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