INTRODUCTION

This report is issued by the Select Committee for Charter Reform as a result of its 

oversight of the purpose, process and product of the New York City Charter Revision Commission, appointed by Mayor Giuliani on June 15, 1999 (“the Commission”).  The findings in this report lead to the following three conclusions with regard to this Commission and its work:

1. The proposed amendments threaten the City’s system of checks and balances

by giving increased powers to the executive (“the Mayor”) at the expense of the legislature (the “Council”);

2. Many of the issues proposed by the Commission can be accomplished by local law,

and do not require the attention of a Charter Revision Commission; 

3. The Commission’s work, which covered approximately two and one-half months during the summer, did not provide for sufficient debate and thwarted public participation.

Moreover, because this is the second such whirlwind Charter Revision Commission convened by the Mayor to serve his goals, rather then to deal with broad structural issues of City governance, leads to the most salient finding of this report:  

Repeated use of a Charter Revision Commission for political purposes and resulting in proposals that are predominantly legislative in character both diminishes the importance of charter revision and weakens the legislative process.  Indeed, an often stated recommendation by opponents of 

the Commission was to prevent the Mayor from convening Charter Revision Commissions.

In conducting its oversight of the Commission, Committee staff attended each 

public hearing, public meeting and forum conducted by the Commission.  The findings and conclusions contained in this report are the result of this extensive oversight, as well as a review by Committee staff of the documents made available to it by the Commission.

EXECUTIVE SUMMARY

On June 15, 1999, Mayor Giuliani appointed a 15 member Charter Revision Commission comprised almost entirely of persons with close ties to the Mayor.  By all accounts the Commission was initially charged with changing the line of mayoral succession so that the Public Advocate could not automatically succeed the Mayor if he is elected to the United States Senate.  Thus, the initial purpose behind the Commission’s formation, which had little to do with 

substantive Charter reform and more to do with politics, is clearly improper.  As to the process employed by the Commission in conducting its work, it is a rush to judgment that cannot properly serve the long term interests of the City.  The lack of independence and balance present amongst the Commission members coupled with a process that was void of thorough debate from all sides regarding the proposed amendments weakens the Charter.  Charter reform should be based on general principles and subject to an extensive dialogue with broad based public participation.  It should not be, as the Mayor stated in defending his Commission, about “politics.”  

Additionally, several proposals directly impact and undermine the system of checks and balances between the executive and other branches of government and elected officials, particularly the Council.  One proposal involving budgetary matters, for example, would require that any new tax increase in an existing tax, other than the property tax, be passed by a two-thirds majority of the Council.  If the Mayor vetoed the measure, a four-fifths vote would be required to override the veto. However, the proposal exempts the property tax.  Thus, this proposal could distort tax policy in a manner that might be economically harmful by potentially creating a bias in favor of raising property taxes for needed revenue during a recession.  As a result, the unequal approach towards taxes could have the unintended consequence of making property taxes, which the Council has fought so hard to control, the tax of “first resort.” 

Finally, the product of the Commission’s work, 14 ballot proposals lumped into one ballot question, does a great disservice and creates a scenario that is both confusing and counterproductive to voters and harms the charter revision process. 


The major findings of this Committee with regard to the Commission, its purpose, process and product, are as follows:

· The Mayor has developed an agenda to continue the Charter revision process to undo many of the 1989 Charter reforms which have made City government more open and representative.  This is the Mayor’s second Charter Revision Commission and based on representations made by the current Chair, the Mayor is considering appointing yet another Commission to continue Charter revision work after this November’s election. This is an abuse of the Charter revision process whereby the Mayor has his own private legislative entity to adopt the proposals that will secure his administration’s legacy.  In 1998, a Charter Revision Commission was assembled to bump off a Council referendum which the Mayor did not want put before the voters.  In 1999, the Mayor appointed another Commission with the original intent of tinkering with mayoral succession.  In putting forward 14 proposals the current Commission not only sought to weaken the Council’s role in budgetary matters, but also presented a series of public policy initiatives that could have been better achieved through the legislative process.

· The Mayor has misused the Charter Revision Process as a political weapon and has tainted the process of Charter reform.  By the Mayor’s own admission in appointing his second Charter Revision Commission, he defended the process by stating “[t]his is politics, that’s what I do.”  

· The current Commission completely lacks independence from the Mayor.  This is not an independent commission, but a group dominated by the Mayor’s handpicked campaign supporters and administration officials.  Indeed, the Commission’s Chair is the former first deputy mayor.  According to reports, ten of the Commission members have made campaign contributions to the Mayor.  Moreover, virtually all of the staff to the Commission was borrowed from other city agencies. 

· The rushed time frame to have a proposal on this November’s ballot has resulted in a process incapable of producing a well considered final work product.  From its first public meeting until the vote on its proposal, the Commission determined its issues and drafted its recommendations in two months.  Frederick A.O. Schwarz, Jr., the Chair of the 1989 Charter Revision Commission, stated that “[i]t does not serve the [City’s] interests to have a rushed, truncated process that, based upon my own experience, cannot possibly benefit from thoughtful, broad based citizen participation, and cannot possibly allow the Commission members to sharpen their own ideas by listening to the public and debating among themselves.”  A letter put forward by many of the “good government” groups voiced similar concerns including the fact that because this off-year election involves only a few scattered city races, voter turnout should be about a third of the turnout in a regular election year.

· The Commission’s Public Hearing process thwarted public participation.  Whether by design or not, the process used by the Commission for its public hearings actually impeded participation by the public.  The Commission held six public hearings, one in each borough, except for Brooklyn, which had two at the same location.  All but one public hearing was clustered during a one week period in August.  Testimony at all public hearings was limited to three minutes.  At one hearing in Brooklyn, members of the public were denied access to the proceedings because the room had exceeded its occupancy limits. The August 10th hearing was located in a remote section in the Bronx, 10 blocks from the nearest subway station.

· Presenting a patchwork of 14 unrelated “legislative” proposals as a single ballot question does an enormous disservice to voters. A voter who is in favor of some proposals but has objections with others is put in a position whereby they must choose which are more important.  Such a scenario is both confusing and counterproductive to voters and harms the charter revision process.

· The work of the Commission is circumventing the checks and balances system between the executive and other branches of government.  The Charter Commission of 1989 did a very precise job in distributing power among the City’s branches of government.  The Charter created a strong Mayor, but took great pains to ensure an adequate system of checks and balances.  The Commission’s proposals relating to budgetary matters, in particular, undermine the balance of power created by the 1989 Charter Commission and should not be hastily drawn up to serve political ends at the long term expense of the City.  


Based upon these findings the Select Committee makes the following recommendation:

· That the provisions of the State’s Municipal Home Rule Law relating to charter revision should be amended to prevent mayors from using charter revision commissions to upset the system of checks and balances and to circumvent the normal legislative process.

BACKGROUND

Charter Revision in New York State


The New York City Charter is the governing document or “constitution” of the City of New York.  It sets out in broad outline the form and structure of our City’s government.  The City of New York is a creation of the State of New York, which gives the City the right to adopt and amend its Charter, and prescribes the manner in which such actions must occur.


Municipal Home Rule § 36, entitled “Provisions for adoption of new or revised charter proposed by a charter commission,” sets forth the manner in which charter commissions may be formed and the manner in which they must operate.  Subdivisions two and three of § 36 provide for the establishment of a charter revision commission by a city’s legislature by means of local law with or without a referendum, or by the voters by means of a local law with or without a referendum, or by the voters by means of a petition for a referendum.  In addition, subdivision four of that section provides that a “charter commission to draft a new or revised city charter may also be created by the mayor of any city.”


Section 36 of the Municipal Home Rule Law contains provisions requiring any charter revision commission to conduct a comprehensive review of the city charter, encompassing all of its provisions, whether or not the commission rewrites the entire charter.  Thus, subdivision five of the statute provides that any commission must “review the entire charter of such city and prepare a draft of a proposed new or revised charter of such city.  If the commission shall decide to leave a part of the existing charter unchanged, it may propose in one or more amendments a revision of the remaining parts.  In such case it shall make a report to the public, accompanying its proposals, in which it shall refer specifically to such unchanged part and explain its decision to leave such part unchanged.”


State law also requires that any new charter or revision of an existing charter be completed in time to appear on the ballot by the second general election after the creation of the commission.  As a result of a 1963 amendment to § 36 of the Municipal Home Rule Law, this time period within which the work of a charter revision commission must be completed applies to all commissions, regardless of how they are created.  According to the legislative history of the 1964 amendments, the “second election after creation” end date was applied to Mayoral-created charter revision commissions because prior to its amendment, the statute afforded those commissions with “too short a time to do a workmanlike job in most situations, being required to file their proposals by early August of the year in which they are created.”  (Memorandum of Citizens Union of the City of New York on S.I. 1979, April 1, 1964; see also Comments of Local Government Advisory Board, April 10, 1964: “the bill in effect, provides more time for a charter commission appointed by the mayor to do its work.”)  Finally, subdivision five of § 36 provides that any new charter or amendments to an existing charter must be filed with the city clerk’s office at least 60 days prior to the referendum at which the charter or revisions are to be voted.


Subdivision six of § 36 requires a charter revision commission to hold public hearings, although it also allows it to conduct private hearings as well.  However, it seems clear that the meetings of a charter revision commission are subject to the state’s Open Meetings Law, which provides that all meetings of a public body at which public business is transacted be open to the public.  See Dep’t of State Comm. On Open Government Advisory Opinion OML-AO 2737 at 2, June 13, 1997.  


In relation to the final ballot proposal, the state Election Law requires that “[i]f more than one such amendment, proposition or question is to be voted upon at such election, each such amendment, proposition or question respectively shall be separately and consecutively numbered.”
  In situations where multiple proposals are contextually interrelated, they can be grouped into one ballot question.
  It is unclear, however, whether a ballot proposal with multiple amendments on varied and unrelated issues can be grouped and presented as a single proposition or question. 

Recent History of Charter Revision in New York City


Since 1964 and prior to the Giuliani administration, when § 36 of the Municipal Home Rule Law took its present form, there had been four Charter Revision Commissions that examined and proposed substantive changes to the New York City Charter.  They were as follows: (1) the 1975 Goodman Commission; (2) the 1983 Sovern Commission; (3) the 1988 Ravitch Commission; and (4) the 1989 Schwarz Commission.  These Commissions were created in response to “crises” in the City’s governance such as the 1970’s fiscal crisis and the unconstitutionality of the Board of Estimate.  The voluminous records of these four commissions indicate that they sought out and carefully analyzed a wide range of proposals before formulating and refining their recommendations.  


In 1998, Mayor Giuliani appointed his former first deputy mayor and campaign manager, Peter Powers, as chair of his first Charter Revision Commission, organized to block a Council referendum that would have prohibited the use of public funds from being used to move Yankee Stadium from the Bronx to Manhattan. The Commission received a hailstorm of criticism as to its purpose, process and final product.  Last year’s report of this Select Committee found that the Commission lacked independence in that all but one member had close ties to the Mayor;
 failed to be representative of the people of the City whose Charter it sought to change;
 and thwarted public participation, rushing to find a popular issue and drafting its recommendation in fifty days during the months of July and August.
  In its race against time to find a proposal, the Commission adopted one proposal regarding Campaign Finance Reform, which was adopted by the voters in the 1998 November election.


Prior to the election, the Council filed suit for a preliminary injunction in Bronx Supreme Court against the Mayor arguing that the Commission failed to abide by the mandates of Municipal Home Rule Law § 36 and did not “review the entire” Charter, thereby rendering the Commission’s proposal null and void.  The court ruled that the Commission did not act in accordance with state law governing the duties of charter revision and termed the Commission a “virtual charade.”  The court concluded that the Commission’s proposal was not entitled to be placed on the ballot.  The Appellate Division, First Department, reversed the lower court ruling, holding that the Commission had complied with the necessary requirements of complete review of the Charter and that the Council was not entitled to a preliminary injunction.


Despite numerous representations made by the 1998 Charter Revision Commission that it was serious about improving the City’s government and therefore would continue to work throughout the year, it stopped as soon as its goal of finding an issue to block the Yankee stadium referendum had been accomplished.  Rather than reappointing a new Commission last fall so that a thoughtful and considered process could occur, the new Commission was not appointed until the next political issue arose.  This appears to belie any contention that the Commission is serious about Charter reform. 

On June 15, 1999, the Mayor appointed his former Deputy Mayor, Randy Mastro, to lead another Charter Revision Commission. This Commission, like its predecessor, found itself under enormous criticism from leading government officials, good government groups, the media and the public.   The criticism stemmed from political motivations of the Commission regarding succession by the Public Advocate in the event of a mayoral vacancy and the undermining of other bodies of local government, including the Council and the Office of the Comptroller.   


Chair Mastro made numerous representations that the Commission’s work was not “about any one issue or any one man” but rather was an effort to study a variety of proposals regarding the budget process, civil rights, elections, land use, government reorganization, government integrity, immigrant affairs and procurement.  The Commission’s Final Report goes through an extensive discussion to explain how the work of the Commission was no different in purpose and process than other prior commissions.  (Final Report 1999 Charter Revision Commission at O-15).


The following chart summarizes some key information with regard to the work and 

purpose of the prior four commissions as compared to the commissions appointed under the 

Giuliani administration:

Commission


Duration

Selection of 

Purpose

Members


Goodman Commission
2 ½ years

(1972-1975)
Appointments by

Governor, Mayor,

State legislature, 

Council and Borough

Presidents
State Commission

appointed to address

the City’s fiscal 

crisis of the early and

mid 1970’s



Sovern Commission 
13 months

(1982-1983)
Appointed by

Mayor
Commission formed 

in response to a 

federal court ruling

striking down at-

large councilmanic

elections


Ravitch Commission
20 months

(1987-1988)
Appointed by Mayor

with recommendations

from other city elected

officials
To address a federal

court ruling that the 

Board of Estimate 

violates the one 

person, one vote

principle of the U.S.

Constitution



Schwarz Commission
8 months (built on

prior 20 month 

work of Ravitch

Comm.)

(Jan. 1989- Sept. 

1989)
Appointed by Mayor

with recommendations

from other city elected 

officials

To address the U.S.

Supreme Court’s

ruling that the voting

structure of the 

Board of Estimate 

violated the U.S.

Constitution



Powers Commission
2 ¾ months

(June 1998-

August 1998)
Appointed by Mayor
To block a City 

Council referendum 

regarding public

funding of Yankee 

Stadium with which

the Mayor disagreed



Mastro Commission
2 ½ months

(June 1999-

August 1999) 
Appointed by Mayor

To alter local laws 

governing mayoral

vacancies to prevent

ascension of a 

successor with whom 

the Mayor disagrees

Prior to the Giuliani administration, charter revision was utilized to address 

compelling and serious issues that were facing the future of the city.  In fact, as the chart demonstrates, in three instances, charter revision was compelled in order to address federal court rulings in relation to constitutional issues.  Charter revision was not performed in a manner that was tainted by political motivations and handled with reckless speed.

PURPOSE FOR CREATING THE CURRENT COMMISSION


Mayor Giuliani announced that he had appointed a new commission to revise the Charter, saying that he wanted to “improve the process of government.” Public officials and government watchdog groups were quick to respond and saw the Mayor’s latest Commission as having a much more precise goal: to deny the Public Advocate the right to succeed him automatically if he is elected to the United States Senate.  “Giuliani Looks Again at Charter, and a Foe,” New York Times, June 16, 1999.   The Mayor acknowledged that while the Commission would look at a wide range of issues, it would likely examine mayoral succession.  In response to questions whether he was using charter revision as a political ploy, the Mayor responded “[t]his is politics, that’s what I do.”  “Rewrite the Rules,” Newsday, June 16, 1999.  


The announcement of yet another Giuliani charter revision commission sparked swift criticism, including former mayors Abe Beame, Ed Koch and David Dinkins, who referred to the Commission as “pure politics.”  “Former Mayors Gang Up On Rudy,” New York Post, June 29, 1999.  A joint letter penned by the good government groups such as Citizens Union, The City Club, Common Cause, New York Public Interest Research Group (NYPIRG) and the Women’s City Club called the Commission “strictly a mayoral enterprise” and that “[t]he biggest loser in this errant initiative is the value of our city’s constitution.  The New York City Charter must not be regarded as an instrument of political whim” (a copy is attached hereto as Exhibit A).  In addition, the former 1989 Charter Chair and City’s Corporation Counsel wrote a five page letter to the Mayor criticizing the “politicization and trivialization” of Charter revision (a copy is attached hereto as Exhibit B).  Excerpts from his letter urge the Mayor that:



[c]harter change should be approached with caution, handled



by an independent and balanced group, and conducted with great



care that involves extensive and meaningful dialogue with the 



public * * * The course upon which the Commission now appears



to have been guided will lead to referenda at which the public



is uninformed, where turnout will be abysmally low (particularly



among minorities), and where money and special interests will 



have vastly disproportionate influence * * * The City’s constitution



is meant to be based on general principles, not short-term politics



or personal predilections.


Despite repeated calls to reexamine the need for charter revision, the Chair presented the staff of the Commission with twenty-seven questions to be considered (A copy is attached hereto as Exhibit C). Those questions included a proposal regarding a change to the line of mayoral succession.  “Charter Unit Plans to Study Broad Array of Questions,” New York Times, July 3, 1999.  In addition, the list included whether the Office of the Public Advocate and the Independent Budget Office should be abolished, along with changes to the budget, land use and procurement process.  The Chair also solicited the public to offer written submissions for their consideration.


On July 22, 1999 the staff of the Charter Revision Commission submitted its “Preliminary Recommendations Regarding Charter Revision.”  The recommendations proposed changes to eight areas, which included (1) the budget process; (2) civil rights; (3) elections; (4) government integrity; (5) government reorganization; (6) immigrant affairs; (7) land use; and (8) procurement.
  Among the most controversial items in the Commission’s Preliminary Recommendations were the land use and budget proposals designed to give additional power to the Mayor thereby diminishing the separation of powers between the executive and legislative branches of City government.  In addition, the report called for the Mayor to receive a  $50 million education fund, the elimination of the Arts Commission, non-partisan citywide elections and a weakened Public Advocate who would lose his power to preside over the Council.  “Sneaky Summer Charter Changes,” New York Times, July 30, 1999.   In relation to mayoral succession, the staff recommended that the Commission not attempt to resolve any change in the immediate interim line of mayoral succession for referendum vote in November 1999.  Instead, the staff proposed that in the event of a mayoral vacancy, a 60-day special election be held.  The Commission, at a July 29, 1999 public meeting, unanimously resolved to take public comment on the staff’s recommendations.

INDEPENDENCE OF THE CURRENT COMMISSION


The Commission consists of 15 members appointed by the Mayor.  At least 11 members have either worked in the Giuliani administration or served as mayoral appointees to other boards.  It is chaired by Randy Mastro, the Mayor’s former Deputy Mayor.  Similar to last year, the Mayor appointed a Commission that is dominated with close supporters and allies. The members include Richard J. Schwartz, a former senior adviser to the Mayor; Abraham Biderman, a former commissioner for two city agencies who served on the Mayor’s transition team in 1993 and also served as a member of the 1998 Charter Revision Commission; Mary Sansone, founder of the Congress of Italian-American Organizations and a fund raiser for the Mayor and member of the 1998 Charter Revision Commission; Herb Rubin, who served on the Mayor’s 1993 transition team and was a member of last year’s Charter Revision Commission; El Hajji Izak-El Mu’eed Pasha, who was recently sworn in as the first Muslim chaplain of the New York City Police Department and serves as a member of the Mayor’s Commission to Combat Police Corruption; and, Kenneth Caruso, an attorney close to the Mayor.  “Rudy’s 2nd Move On City Charter,” Newsday, June 16, 1999; “Giuliani Looks Again at Charter, and a Foe,” New York Times, July 16, 1999. Furthermore, according to figures provided by NYPIRG, ten of the members have made political contributions to the Mayor.  


There is also a lack of independence in the make-up of the Commission’s staff, whose members mostly work for city agencies.  According to the Commission’s Final Report, the Executive Director to the Commission, Claude M. Millman, also serves as the Director for the Mayor’s Office of Contracts.  The Commission’s General Counsel, Steven Stein Cushman, is a deputy chief with the City’s Law Department.  The Commission’s four Deputy Directors all work in city government.  In addition, staff was provided by Gibson, Dunn & Crutcher LLP, the law firm which Chair Mastro is co-partner in charge.  While numerous members of the staff have impressive credentials, their work can hardly be called independent as they inevitably answer to the Mayor and his administration.  


These facts have led to an enormous amount of criticism concerning the independence of the Commission from current and former government officials, good government groups and the public at large.  The general concerns stem from the fact that the Commission members lack the necessary qualities of independence, balance and open-mindedness to undertake serious and substantive Charter reform.  As Frederick A.O. Schwarz, Jr. urged in his letter to the Mayor:



[w]hile of course, you have the power to appoint anyone you



want without meaningful input or consultation, the exercise



of untempered raw power is often unwise – and certainly so



when the job is to find people to consider the City’s long-



term constitutional future.  Having members appointed from



a variety of sources and with differing viewpoints made our



Commission’s debate more extensive, sharper and more 



productive.

(See Exhibit B).

PROCESS FOR PUBLIC PARTICIPATION


Some of the most severe criticism concerning the Commission’s work has been 

directed at the opportunity provided for public participation throughout the Charter revision process.  The process of the Commission was denounced as “overly politicized” and “profoundly undemocratic.” “Former Head of Charter Panel Attacks Giuliani’s Latest Plan,” New York Times, July 1, 1999.  An overwhelming number of individuals who testified before the Commission echoed similar concerns, accusing the Commission of instituting a grossly inadequate time frame to consider such a large volume of proposals.  Gene Russianoff, the Senior Attorney for NYPIRG, perhaps best summed up the process by stating that “[a] charter revision should not be run like it’s a one-day photomat or a same day cleaners.”  

Duration of Commission’s Work


The Commission held only six public hearings, five public meetings and two forums during the months of July and August.  There was one public hearing held in each borough, except for Brooklyn which hosted two hearings at the Metrotech complex.  Five of the six public hearings were clustered within a one week period, while the Commission’s entire body of work was completed during a period of approximately 28 working days.  Assemblyman James Brennan, testifying at the August 11, 1999 public hearing in Brooklyn, unfavorably compared the Commission’s process to the 1989 Charter Revision Commission, which was convened for two and one-half years and conducted close to 30 public hearings.  Several representatives from good government groups testified that although they believed some of the Commission’s proposals warranted consideration, the rushed time frame and lack of meaningful public debate ultimately rendered such proposals unsupportable.  Others were critical of the rigid three minute time limit which the Commission placed on testimony from members of the general public.   


Access to the Commission’s public hearings was also called into question.  The Commission scheduled its only Bronx hearing at an isolated venue, Calvary Hospital, which is ten blocks from the nearest subway station.  Bronx Borough President Fernando Ferrer called the Commission’s choice of the site “insulting” and “calculated to suppress participation.”  “Far Flung Meet Place for Charter ‘Insulting,’” Daily News, August 10, 1999.  On August 11, 1999, a report indicated that representatives from the Mayor’s office barred many people from entering one of the Brooklyn public hearings, claiming that the room lacked sufficient seating for all who wished to attend. “Mayoral Officials Bar Many From Charter Revision Hearing,” Canarsie Digest, August 23, 1999.


Editorial boards also chastised the Commission for conducting the bulk of its work and all of its public hearings during the months of July and August, when many New Yorkers are out of town.  “A newly appointed Charter Revision Commission, dominated by the Mayor’s admirers and staffed with the Mayor’s employees, is trying to slip one under the city’s summer radar . . . At the very least, such changes deserve the kind of vigorous debate that New Yorkers do so well.  But the schedule does not allow for extended discourse.”  “Sneaky Summer Charter Changes,” New York Times, July 30, 1999.     


In addition, the Commission drew severe criticism for planning to submit its final proposals to the electorate on an off-year ballot, devoid of any citywide election. “[T]he election in November has no citywide races to attract a cross-section of voters.”  “Revising Charter Revision,” New York Times, August 28, 1999.  In addition, Michael Cooper, President of the Association of the Bar of the City of New York, stated that “[r]amming through politically motivated change with unconscionable speed in an off-year election would discredit the 1999 Commission and the Charter Revision process.”  Representatives from NYPIRG, testifying at a Commission hearing, estimated that the turnout for the November 1999 election could be as low as 100,000 voters, with district attorney elections as the only race of significance.  


Perhaps the most important deficiency arising from the Commission’s truncated timetable is that the large majority of discussion surrounding the entire Charter revision process concerned the proposal for a special 60 day election in the event of a mayoral vacancy.  This one proposal dominated the testimony received at all the public hearings.  The attention it demanded prevented any meaningful dialogue concerning the remaining proposals.         

The Commission’s Public Hearings

On July 1, 1999, the Commission convened to address preliminary procedural concerns and to announce a proposed schedule of public hearings, meetings and forums.  In a public notice, the Commission finalized the dates for these events and announced several areas in which it would consider amending the Charter, including non-partisan elections, campaign finance, procurement, the budget process and land use.  The notice stated that "[t]he Commission intends to put its proposed Charter revisions before the voters this November." (A copy of the Commission’s letter and notice is attached hereto as Exhibit D).

The public hearings were scheduled as follows: (1) Thursday, August 5, 1999 at the Queens Borough Hall in Queens; (2) Monday, August 9, 1999 at the Petrides Center in Staten Island; (3) Tuesday, August 10, 1999 at the Calvary Hospital in the Bronx; (4) Wednesday, August 11, 1999 at Metrotech in Brooklyn; (5) Thursday, August 12, 1999 at the Cabrini Hospital Center in Manhattan; and (6) Thursday, August 26, 1999 at Metrotech in Brooklyn.  The hearings were scheduled to begin at 7:00 p.m.  Sign-up for those who wished to address the Commission would begin at 6:30 p.m.  A limit of three minutes was placed on oral testimony received from the general public. 

In addition, five public meetings were held.  These meetings were open to the public but did not provide an opportunity for public participation.  The public meetings were scheduled as follows: (1) Thursday, July 22, 1999 at the Economic Development Corporation in Manhattan; (2) Thursday, July 29, 1999 at Metrotech in Brooklyn; (3) Tuesday, August 17, 1999 at the Ridgewood Seneca Senior Center in Queens; (4) Friday, August 27, 1999 at the Economic Development Corporation in Manhattan; and (5) Wednesday, September 1, 1999 at the Economic Development Corporation in Manhattan. 

The public meetings enabled people to watch the Commission question the staff as to their proposed recommendations and to see first hand the commissioners engage in dialogue about the various proposals.  Unfortunately, these proceedings thwarted public participation as two of the five meetings were scheduled during normal business hours and commenced at 10:00 a.m., thereby preventing people who might otherwise have to work from attending.

The Commission’s Public Forums

The Commission conducted two public forums held at the Economic Development Corporation in Manhattan, one on August 6, 1999 and the other on August 13, 1999.  The forums were open to the public, but, public commentary was not received.  Both forums were scheduled for 10:00 a.m., which very likely prevented a large segment of people from attending (a copy of the forum schedules are attached hereto as Exhibits E and F).  The public forums were touted by the Commission as an opportunity for the commissioners to discuss each proposal with a panel of experts.  In reality, the Commission’s tight schedule and willingness to cram several proposals into one day forum sessions provided minimal time for each proposal and prevented thorough discussion.

The following chart demonstrates the various subjects that were the focus of both forums and the allocated time given to the experts to discuss the proposals:  

Agenda For August 6th Public Forum

Proposals

SpecificTopics



         Time Allocated


Government Reorganization
- Administration of Children’s Services as Charter

  agency 

- Merger of Department of Health with Department

  of Mental Health & Hygiene

- Organized Crime Commission
45 Minutes

Civil Rights and

Immigrant Affairs
- Human Rights Commission and Mayor’s     

  Office of Immigrant Affairs as Charter agencies


45 Minutes

Elections
- Nonpartisan elections

- Special elections to fill a mayoral vacancy
Not Available

Agenda for August 13th Public Forum

Proposal

Specific Topics



         Time Allocated

Government Integrity
- Full-time City Council 

- Conflicts of interest and financial disclosure    

   rules
45 Minutes

Procurement
- Pre-qualified lists

- Small purchase limits

- Elimination of  bid deposits 

- Streamlining registration process

- Intergovernmental procurements

- Improved vendor integrity review
45 Minutes

Budget
- 4% cap on increases in City-funded spending

- Budget message requirements for increases above    

   inflation

- Budget Stabilization Fund

- Two-thirds vote of Council to impose or increase   

   taxes (other than real property); supermajority 

   requirement to override a veto 

- Budget modification reform

- Mayor’s $50 million educational initiative

- Ban on unfunded mandates
45 Minutes

Land Use
- Limits on Council review of site-specific special        

   permits

- Mayoral veto on Council modifications

- Limit Council power to review City Planning  

  Commission action

- Streamline ULURP process and approval of   

   leases for City office space
45 Minutes

Government Reorganization
- Domestic Violence
Not Available

It is incredible to believe that a Commission, whose avowed purpose is to do serious and substantive Charter reform, can spend, for example, 45 minutes discussing seven complex budget issues and believe that an average of six and one-half minutes per issue constitutes sufficient discussion from a panel of experts. 

Although generally each expert panel included at least one member of the Mayor’s administration whose testimony concerning the proposals was positive, several experts advised the Commission to proceed with caution. In the area of non-partisan elections, the Commission was advised by a leading expert in election law that such a proposal would likely require pre-clearance by the Justice Department and might violate the Unites States Voting Rights Act, whereby minority representation could be adversely affected.  In relation to land use, a forum expert recommended that the proposals be deferred to a later date because more time was needed to complete a thorough review. The Commission subsequently dropped the proposals regarding non-partisan elections and land use.  Interestingly, this was not the case with the proposals surrounding budgetary issues.  Even though an expert at the forum criticized each budget proposal as burdensome and counterproductive, the Commission nevertheless, chose to adopt the majority of the budget recommendations.   

THE COMMISSION, IN A RACE AGAINST TIME, NARROWS DOWN THE

CHARTER PROPOSALS
On August 17, 1999, the Commission held a public meeting at the Ridgewood Seneca Senior Center in Queens to discuss which staff proposals regarding Charter revision warranted further consideration for placement on the November 1999 ballot and which proposals did not warrant further consideration for this election cycle.  In the course of only a two and one-half hour meeting, the Commission members reviewed each of the forty plus recommendations and, based on very limited dialogue, determined which proposals would likely be included on the November ballot.  There was virtually no dissent on most of the proposals and at least a half hour time period was devoted solely to the Commission’s explanation of why a 60 day special election was necessary in the event of a mayoral vacancy.  The Commission was so quick in making its determinations that it abruptly cancelled a public meeting scheduled for August 18th because the Commissioners did not believe further discussion was warranted.


All proposals relating to land use and government integrity were eliminated from consideration for inclusion on the November ballot.  These included proposals designed to substantially reduce the Council’s power to review actions taken by the City Planning Commission with regard to land use and special permits.  The Commission also dropped the highly controversial proposal to institute non-partisan citywide elections and the requirement that Council service be a full time position.


By far the most controversial proposal considered by the Commission related to the issue of succession in the event of a mayoral vacancy.  Although the Charter Revision Commission staff recommended that the immediate interim line of mayoral succession remain unchanged, but rather, a 60 day special election be implemented following a mayoral vacancy, this change did not appear to appease the public outcry directed at the political motivation behind the proposal.  As criticism mounted, Chair Mastro announced that the Commission would consider amending the special election proposal so that it would not take effect until after the current election cycle.


On September 1, 1999, the Commission voted to adopt all of the fourteen remaining proposals for the November ballot as one referendum question.  The proposals would become effective on January 1, 2000, except for the 60 day special election proposal which would become effective as of January 1, 2002.

THE COMMISSION’S FINAL PROPOSALS UPSET THE SEPARATION OF POWERS BETWEEN THE EXECUTIVE AND THE LEGISLATIVE BRANCH AND WEAKEN THE LEGISLATIVE PROCESS

The Charter Commission of 1989 did an outstanding job in distributing power among our City’s branches of government.  That charter created a strong Mayor, but took great pains to ensure an adequate system of checks and balances between the executive and other branches of government, particularly the City’s legislature.  Thus, proposals that would give further powers to the Mayor at the expense of the City’s legislature can only serve to weaken the carefully created system of checks and balances and destabilize the balance of power.  Indeed, the vast majority of people who have addressed these proposals at the Commission’s own public hearings have argued against diminishing checks on the executive branch and on a greater legislative role for the Council. 

Certain proposals adopted by the Commission may have merit, particularly those which would create Charter agencies whose missions are to protect vulnerable populations, such as the Human Rights Commission, from the vagaries of individual administrations.  Including the Human Rights Commission and the Office of Immigrant Affairs and Language Services in the Charter would further these goals.  In addition, a proposal which would create a single organized crime commission that would pool and efficiently use resources currently divided between various entities should help in the City’s efforts against corruption. 

While the issues of human rights, immigrant rights and organized crime prevention have great merit, the Commission’s proposals in these areas can be accomplished by local law, and do not require the attention of a Charter Revision Commission.  Likewise, the Commission’s proposals to merge and eliminate certain agencies are not appropriate subjects for a Charter Revision Commission and are better left to the legislative process, which would provide opportunity for more focused and substantially greater participation by affected communities and parties. It is only through the legislative process, with its extensive public hearings and opportunity for public input, that such determinations should be made.   

The following section provides an analysis and commentary on the final proposals adopted on September 1, 1999 by the Charter Revision Commission.

BUDGET

The stated goal of the budgetary recommendations of the Charter Commission is to ensure fiscal responsibility.  Regrettably, the specific proposals put forward by the Commission will not improve the budget process or increase fiscal responsibility.  In general, the Commission’s proposals enhance the power of the Mayor and introduce rigidity into the budget process.  Experience over the last decade shows that a structure of checks and balances among the branches of government has proven more effective in promoting fiscal responsibility than the government-by-formula approach advocated by the Commission.  

For example, during the nine years that the Council has had increased budgetary authority, the rate of increase in City-funded spending has fallen from 7.4 percent (Fiscal 1982 through Fiscal 1990) to 3.6 percent (Fiscal 1991 through Fiscal 1999).  This accomplishment has been the result of a greater balance of power between the executive and the legislature.  It has not been the result of the imposition of an arbitrary spending cap or the requirement of a super-majority vote for tax increases. 

The Commission’s recommendations reflect an underlying philosophy of the budget process that is faulty.  For example, one proposal appears to discourage tax increases by requiring that any new tax or increase in an existing tax, other than the property tax, be passed by a two-thirds majority of the Council.  If the Mayor vetoed the measure, a four-fifths majority vote would then be required to override the veto.  The intent of this measure is to make it politically more difficult to raise taxes.  The property tax, however, is exempt from the proposal so that it can be relied upon to balance the budget in the event of a fiscal crisis, and because limiting the property tax might jeopardize the City’s bond ratings.  

Unfortunately, as certain good government groups have noted, the budget proposals will skew rather than reform the budget process.  The effect of this one measure could distort the City’s tax policy in a manner that would be economically harmful.  It could potentially create a bias in favor of the property tax for needed revenues. The additional requirement of a super-majority is unnecessary, especially in light of the Council’s demonstrated ability to freeze property taxes and to enact tax cuts.  Since 1993 the Council has been able to keep the overall tax rate frozen because it has had the flexibility to meet fiscal challenges with a variety of tools.  The Commission’s proposal could require that more revenue be drawn from property taxes, which might deter economic expansion throughout the City. 

Furthermore, the Commission apparently ignores the fact that approval by the State is required for any increase or decrease in the rate or base of any local tax except the property tax.   The cumbersome process of state approval already provides a check on local government’s ability to enact tax increases without due deliberation. In addition, as the Independent Budget Office (IBO) points out, this proposal empowers a small minority of the Council -eleven members - to block the override of a Mayoral veto.  Inside The Budget, September 20, 1999 (a copy is attached hereto as Exhibit G).


With regard to the imposition of a spending cap tied to the rate of inflation, it should be noted that spending caps tend to make the budget process more difficult and have not proven effective in actually controlling spending.   For example, the IBO indicates that the proposal’s definition of spending does not control the City’s method of rolling surpluses or including items moved “off budget.”  According to IBO, the cap would in fact provide an incentive to hide spending so that any growth would be less apparent (See Exhibit G).

Further, the Commission provides no argument for the need for a spending cap or justification for setting it at the rate of inflation, as measured by increases in the regional Consumer Price Index (CPI).   A spending cap that is as arbitrary as the rate of inflation will not help to produce the consensus that is needed for genuine fiscal reform or increased fiscal responsibility.  This is true of any formulaic spending cap.  Oftentimes, such arbitrary caps, by giving the appearance of reform, become a floor rather than a ceiling on spending by officials who can claim that they are “controlling” spending merely by sticking to the level set by the cap each year.

In addition, the Commission decided to use the regional CPI as a measure of the rate of inflation only because the index is calculated on a regular basis.  As the IBO points out, the CPI is not a measure of what the City can afford in a given year and may not be the best measure of what the City can afford to spend (See Exhibit G).  The Commission never discusses the implications of tying their important fiscal cap to this measure of inflation.

The Council created the City’s first Budget Stabilization Fund and it has been an effective tool in the budget process, but mandating that 50% of all surplus monies be placed in this account is meaningless.  One hundred percent of surplus funds are placed in the account as the “vehicle” to move the money between fiscal years.  Further, the Commission does not address the very practical problem of actually estimating the size of the surplus before the close of the fiscal year. Although Council approval would be needed to transfer funds from the stabilization account to other units of appropriation, the wording of the proposal gives the Mayor the sole authority to initiate this budget modification.  This represents an inappropriate increase in the power of the executive.

Although prudent use of budget surpluses is an important priority, the Commission’s proposal, as indicated by the IBO, does “little to help the city fortify its long-term fiscal condition” (See Exhibit G).  The IBO points out that this proposal is nothing new; for the past 19 years the City has used nearly 100 percent of its surplus to prepay future expenditures, and this practice developed because State law requires the City to balance its budget with generally accepted accounting principles.  Also, the ten percent limit on the portion of the surplus that could be used for pay-as-you-go financing seems to defeat the Commission’s point of reducing the City’s outstanding debt (See Exhibit G). 

 PROCUREMENT 

The Charter Revision Commission is proposing that the limits relating to small purchases be raised to $100,000.  Under Charter § 314, the Procurement Policy Board (PPB) and the Council, by concurrent action, establish the dollar amounts that govern small purchases.  Currently, the small purchase limits are $25,000 for goods and services; $50,000 for construction and construction-related services; and $100,000 for information technology.   The proposal suggested by the Commission would amend  § 314 and create a blanket small purchase limit for all categories of procurement up to $100,000. This proposal, if adopted, would subject fewer contracts to oversight during a time in which the public is calling for greater oversight of government contracting. 

During Council hearings held on this issue, concerns were raised that even under the current limitations, contract splitting by agencies was occurring so that the small purchase limits could be circumvented.  If this is true, doubling the limits could result in even larger contracts being broken up into contracts that would fall beneath the increased limits, thus shielding an even greater number of contracts from competition and the higher degree of scrutiny to which competitively bid contracts are subject.

Finally, due to the significantly higher construction costs, the Charter has maintained a higher threshold for construction contracts than for goods and services contracts.  It is unclear why the Commission’s staff decided to do away with this distinction between these types of contracts and instead establish a single $100,000 cap for the procurement of all purchases - thereby eliminating both the goods and services and construction and construction-related services categories.  This change in process is never discussed in the Commission’s report and was never mentioned during the Commission’s forum segment on procurement issues.  It would appear that such a proposal would require greater consideration before quadrupling the limit on contracts for goods and services from the current $25,000 to the proposed $100,000.


Chair Mastro indicated that the procurement issues are probably the most important proposals on the ballot, yet at the August 17, 1999 public meeting, Commission Member Richard Schwartz lamented that there was no comment on the procurement proposals at any of the public hearings.
 

CIVIL RIGHTS/IMMIGRANT AFFAIRS

The Commission’s proposals to protect the more vulnerable in our City is certainly a worthy goal.  In its final report, the Commission acknowledges that the City “has continuously expanded the scope and effectiveness of its civil rights protections,” citing, as examples, the Council’s passage in 1986 of a law prohibiting discrimination based on sexual orientation and the passage of laws to afford domestic partners the same rights afforded  traditional spouses of City employees.  These were substantive changes to City law that passed the Council after spirited and public debate.  The Women’s City Club, in noting this history and commenting on the Commission’s proposals, criticized the human rights proposal as:  

a cynical effort to appeal to constituencies concerned with equality, without actually doing anything for them . . . Making the Commission of Human Rights a Charter Agency does nothing to improve its ability to enforce the Human Rights Law . . . [t]he ability of this agency to function effectively has always been a matter of recognition and money.  What is required is leadership on the part of any Mayoral administration to highlight the importance of the Commission and to fund it accordingly. 

(Letter to Chair Mastro from Women’s City Club, dated August 30, 1999). 

Even the recommendations regarding immigrant affairs and civil rights, described 

by one commentator as “motherhood-and-apple-pie proposals,” cannot be adequately 

addressed in two months.  

GOVERNMENT REORGANIZATION

Although the proposals under the Commission’s rubric of government reorganization have some merit (i.e., making the Administration for Children’s Services a Charter agency, creating a new Department of Public Health and Mental Hygiene Services, creating an Organized Crime Control Commission, creating executive coordination of domestic violence issues), they are better enacted through the legislative process, as past history indicates.  As the Commission itself points out, in 1995 the Council passed Local Law 50 to eliminate the influence of organized crime in the Fulton Fish Market, in 1996 the Council passed Local Law 42 to create the Trade Waste Commission to oversee, regulate and license the private carting industry and it passed Local Law 57 in 1997 to establish the Gambling Control Commission.  The Council has repeatedly acted in this area and there is no evidence to establish that it would not do so again in order to create an Organized Crime Control Commission.  

Regarding the Commission’s proposal to merge the Department of Health with the Department of Mental Hygiene to create a new entity, the Council’s Committee on Governmental Operations held a hearing on this issue in June 1998, at which advocates brought up numerous concerns regarding the merger.  The testimony lasted the good part of the day, and the Council, as a result of the various issues raised by the testimony, decided to investigate the various claims, which included the gathering and analysis of reports and studies.  This process was still on going when the Commission decided to include this proposal on the November ballot.  The amount of testimony and analysis the Council devoted to this one issue demonstrates again how the Commission, by acting in a very short period of time, has shortchanged debate on substantive Charter changes.

PUBLIC SAFETY

In relation to public safety matters, the Commission adopted two proposals.  They included adding a new section to the Charter in relation to trigger locks and creating school safety zones.  These are certainly admirable goals and public policy initiatives.  However, the proposals are better suited to be adopted by local law through the legislative process.  In addition, trigger locks for weapons and the creation of school safety zones are very specific in nature and do not belong in a general document such as the Charter.  Instead, the better procedure would be to have them adopted by local law and made part of the City’s Administrative Code.  

For example, in the spring of 1998 the Council passed a trigger locks bill, which was then signed by the Mayor and codified in the City’s Administrative Code.
  The bill was passed after public hearings in which the Council heard extensive comment both in favor of and opposed to the bill.  Although the Police Department supported the bill, the Mayor at the bill signing ceremony announced that the legislation did not go far enough and should mandate the use of trigger locks on all weapons (as opposed to only pistols and revolvers) regardless of when they were purchased.   During the public forum on government reorganization, representatives from the Mayor’s Criminal Justice Coordinator’s Office requested that the Commission consider adopting a trigger locks and school safety zone proposal.  Chair Mastro immediately grasped at their request and the two proposals were subsequently adopted.  Ironically, when Council Speaker Peter Vallone asked the Commission to consider a Charter revision proposal to create an Independent Police and Audit Board to combat police corruption, the request was ignored.

The above scenario clearly demonstrates that the Mayor views the Commission as his own private legislative entity, to act at his command.  The Council proposed and adopted trigger locks legislation over a year ago.  The Council continues to hear public comment on expanding the scope of the current trigger locks bill.  The Council, as the body constituting the elected representatives of the people of this City, acted on this issue after hearing extensive testimony devoted to this one issue.  The Council’s action on trigger locks, both in passing the initial bill and holding hearings on expanding the legislation, demonstrates, once again, that the Commission’s proposal is unnecessary.

With regard to school safety zones, as the Commission rightly points out, there is already federal and state legislation addressing this issue.  However, if the Mayor wants to expand the protections for City school children, he only need ask the Council, as he did with the trigger locks bill, to consider and vote on such a bill.  Such a process, which requires a public hearing on just this one issue, is the appropriate manner in which to make this type of change.

ELECTIONS

The issue which engendered the most controversy was the Commission’s original proposal to change the Charter to provide for a special election within 60 days of a mayoral vacancy.  This change was viewed by almost all critics of the Commission as an attempt by the Mayor to prevent the Public Advocate from succeeding him in the event that the he is elected to the United States Senate.  All the other proposals appeared to be mere window dressing for this one issue.  In fact, in a recent interview, the Mayor admitted that if Mark Green were not the Public Advocate, he probably would not have created the Commission.  “The Mayor’s Makeover,” New York Times Magazine, August 1, 1999.

As a result of the public outcry and the potential threat of a massive “anti-ballot campaign” over the attempt to use the Charter Commission to further a political vendetta, the Commission decided to postpone the effective date of the special election proposal until January 1, 2002.    Curiously, the Commission chose not to consider other proposals, such as the creation of a Deputy Mayor or Vice-Mayor, as requested by Council Speaker Peter Vallone, because it felt that those ideas needed more analysis and study.  Considering the gravity of any change in mayoral succession, it may have made more sense for the Commission to table the entire proposal and to reconsider it in light of some of the other suggestions for changing the power of certain elected officials. 
  However, several news reports interpreted the Commission’s actions as a way for it to save face without entirely abandoning the idea that created the Commission in the first place.  “Rudy’s Lieutenants Face Tough Choices,” Crain’s, September 6, 1999.

THE BALLOT QUESTION

Despite requests that each of the final proposals be presented to the voters as separate ballot questions, the Commission presented its proposals through a single ballot question.  Government officials and members of the public argued that the Commission should put forward multiple ballot questions because of the numerous unrelated issues, thereby giving voters more freedom to judge each proposal on its own merits, rather than lumping them all together to create one make-or-break ballot question.

 Presenting a patchwork of 14 unrelated “legislative” proposals as a single ballot question does an enormous disservice to voters.  For example, a voter who is in favor of stricter gun laws and wants to see the use of trigger locks, but fears that merging the City’s health and mental health agencies could result in loss of services to vulnerable populations, is forced to choose which is more important, as is a voter who believes that human and immigrant rights should be articulated in the Charter, but fears that higher contracting limits will allow agencies to evade protections designed to ensure integrity in the procurement process.  By placing popular and relatively straight forward public safety and human rights measures with complex budget and procurement issues on one ballot question is both confusing and counterproductive to voters and harms the charter revision process. 

In the normal course of adopting local laws, the Council will undertake one piece of legislation on a specific issue.  The Council will conduct hearings, thereby allowing for public participation and thorough debate, and then decide whether to vote on that sole piece of legislation.  It cannot, like this Commission, couple multiple unrelated proposals as one piece of legislation and put it to a vote. The approach adopted by the Commission of pooling such varied and unrelated issues on one ballot question is yet another example of how this Commission has bypassed the normal legislative process.

CONCLUSION

The Commission’s proposal and the manner in which it was presented, and the political agenda by which it was driven, demonstrates the folly of creating a Commission designed primarily to serve only the political ends of a particular Mayor.  There are certainly legitimate issues regarding charter revision, including succession and the distribution of power among elected officials.  A charter revision commission, however, should review these issues in the context of a legitimate debate regarding the balance of power in the City and make recommendations based on lengthy public testimony and comment.

In addition, the Commission’s proposals undermine the City’s legislative branch.  The process allows the Mayor to have his own private legislative entity to unilaterally perform his work and to carry out his policies.  The process, however, circumvents the Council, whose unique role as the City’s legislative branch involves consensus building, an extensive hearing process, negotiations and compromise.  Through the guise of “charter revision,” this Commission has attempted to circumvent the normal legislative process and rush through a number of proposals at breakneck speed to further the agenda and legacy of the Mayor. 

Statements made by noted civil rights attorney, Richard Emery, whose challenge to the Board of Estimate over a decade ago brought about the current structure of the City government, ring as eerily today as they did when he told this committee and predicted the following last year:


[The Mayor] has simply found a way, and it is authorized under state 


statute, under the Municipal Home Rule Law, to convene a Charter


Commission and to totally throw into disarray the separation of 


powers of City Government that the 1990 Charter set forth. . . .


But worst of all, this Charter Revision is a minor precursor to the


one that will happen next year, and I think all of us should be 

extremely worried, even paranoid would be an appropriate term in 

this context, about what is going to happen next year.

(June 21, 1998 Select Committee Hearing, Tr. at 44).


The findings in this report lead inescapably to the following four conclusions:

1. That the repeated use of a Charter Revision Commission for political purposes and resulting in proposals that are predominantly legislative in character diminishes the importance of charter revision and weakens the legislative process;

2. The purpose behind the formation of the Commission was politically motivated and tainted from the very beginning in order to alter the rules regarding mayoral vacancies;

3. The process employed by the Commission was riddled with flaws and thwarted public participation; and

4. The final product of the Commission’s work includes proposals that threaten the City’s system of checks and balances, and give further power to the Mayor at the expense of the legislature.

Based upon these conclusions, this Committee makes the following recommendation:

· The provisions of the State’s Municipal Home Rule Law relating to charter revision should be amended to prevent mayors from using charter revision commissions to upset the system of checks and balances and to circumvent the normal legislative process.

� See Election Law § 4-108(2).


� See Schulz v. New York State Board of Elections, 632 N.Y.S.2d 226 (A.D. 3 Dep’t 1995).


� Besides Chair Powers, the Mayor’s former Corporation Counsel served as the Commission’s Vice-Chair.  Of the ten remaining members, all but one had either worked for the Mayor, helped him get elected or served on other Mayoral commissions.  1998 Report of the Select Committee for Charter Reform at p. 14.  See also Newsday, “Rudy Packs Charter Panel” July 5, 1998.


� The demographic makeup of the 12-member Commission was as follows: eight white men; one African American man; one Latino; one Latina and one white woman.  Thus, in a city that is approximately 60% minority and 50% female, last year’s Commission was 75% white and 83% male.  1998 Report of the Select Committee for Charter Reform at p. 17.


� Id. at p. 19-20.





� Council v. Giuliani, et al., No. 21662-98 (Bx. Sup.Ct. October 6, 1998), rev’d, 679 N.Y.S.2d 14 (1st Dep’t 1998), lv. to app. denied, 680 N.Y.S.2d 902 (1998).


� See Andrews v. Koch, 528 F.Supp. 246 (E.D.N.Y. 1981) aff’d, 688 F.2d 815 (2d Cir. 1982).  The Commission was required by the court to report on its progress in addressing the ruling.


� See Morris v. Board of Estimate, 647 F. Supp. 1463 (E.D.N.Y. 1986).


� The members of the Ravitch Commission were asked to remain.  Four members left and supplemental appointments were made by the Mayor.


� See Morris v. Board of Estimate, 489 U.S. 688 (1989).


� The Mayor did offer Council Speaker Peter Vallone the opportunity to recommend five candidates for appointment to the Commission.  The Speaker rejected the offer on the basis that the composition of the Commission would still have lacked the necessary balance and independence for serious Charter reform.


� See Symposium: One-Hundredth Anniversary of the Charter of the City of New York: Past, Present, and Future, 1898-1998, N.Y.L. SCH. L. REV. (1998) for an extensive analysis on the history of the City’s Charter reform process.


� The Commission subsequently adopted a ninth category at the suggestion of the Mayor’s Criminal Justice Coordinator.  The category covered public safety matters and appears in the Commission’s final report.


� The staff’s recommendations were unanimously adopted.  The Commission however, did not give further consideration in this election cycle to the elimination of the Arts Commission or the Hardship Appeals Panel.  The Commission also clarified that, as to the proposal to impose a 4% cap on City spending increases, the cap may only be lifted through joint action of the Mayor and the Council.  In addition, the Commission opted to consider whether the jurisdiction of the Office of Administrative Trials and Hearings (OATH) should be expanded to include functions currently conducted by other agencies, and whether the Charter should require executive coordination of City services relating to the prevention of domestic violence.


� Despite Chair Mastro’s repeated defense of the special election proposal throughout the entire process, he defended the Commission’s sudden change of position on the theory that in order to eliminate any questions about the Commission’s work, to promote public confidence in the process and to ensure the full and fair consideration of the Commission’s proposals, the special election proposal was changed.  “Charter Group Goes Beyond Single Issue,” Crain’s, September 20, 1999.


� In fact, there was opposition to the procurement proposals.  Council member Kathryn E. Freed, Chair of the Council’s Committee on Contracts, addressed her concerns about the small purchase proposal at a public hearing in Brooklyn.  In addition, City Comptroller Hevesi submitted written testimony criticizing several of the procurement proposals. Ironically, neither the Comptroller nor his representatives on the Procurement Policy Board (PPB), who have repeatedly opposed a $100,000 blanket cap on small purchase limits, either testified or were invited to testify at the public forum on procurement.  Nevertheless, Schwartz suggested that expert testimony and representatives of the general contracting community at the public forum adequately supported the procurement proposals.  


�In relation to the merger, the Commission had only two witnesses address the issue at the August 6th forum, Dr. Neal Cohen, Commissioner, Department of Health and Mental Health, Mental Retardation & Alcoholism Services, and Dr. Alan Siskind, Executive Vice President, Jewish Board of Family & Children Services.  Both favored the proposal.  The forum regarding the merger lasted approximately thirty minutes.





� See NYC Admin. Code § 10-311


� The Mayor has repeatedly fought the Council in the creation of an Independent Police and Audit Board and has instituted two separate lawsuits in an attempt to block its creation.


� Another example of the disingenuousness of the Commission on this issue is its contention that the change in the role of the Public Advocate as a presiding officer of the Council is purely ceremonial and a mere technical change to the Charter.  In fact, this change is quite substantive because, as the Commission itself indicates in its final report, this change may be necessary in order to bring the City Charter in conformity with City Law § 2-a.  If the Commission were really serious about making a change in succession and mayoral power, it would not have cavalierly classified this change as either technical or the function as ceremonial.
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