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          1  COMMITTEE ON TRANSPORTATION

          2                 CHAIRPERSON LIU: Welcome to today's

          3  meeting of the City Council's Committee on

          4  Transportation.

          5                 We have a couple of bills that we

          6  will be discussing today. Let me just say that I

          7  apologize for running a few minutes behind. I just

          8  wanted to mention to everybody that we do have Do

          9  Van Ti, who is the Chairman of the Foreign Affairs

         10  Committee of the National Assembly of Vietnam.

         11  They're downstairs, I had to spend a few minutes to

         12  greet them, so that's the cause of this morning's

         13  delay.

         14                 But today the Committee will explore

         15  issues relating to safety on New York City's

         16  sidewalks. Within this overall framework, the

         17  Committee will consider, for the first time, two

         18  bills that are designed to increase safety on the

         19  City's sidewalks.

         20                 The first bill that will be

         21  considered is proposed Introduction Number 14-A,

         22  that would regulate newsracks.

         23                 Newsracks are the self-service

         24  vending boxes located on sidewalks that are used for

         25  the distribution of newspapers or other written
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          2  matter.

          3                 The second bill to be heard today is

          4  proposed Introduction Number 116-A, which relates to

          5  the operation of bicycles on our sidewalks.

          6                 Congestion is a pervasive problem in

          7  the City of New York. Typically, congestion issues

          8  are associated with our roadways. What is not often

          9  dealt with is the substantial amount of congestion

         10  on the sidewalks. This congestion has the propensity

         11  to increase the possibility that unsafe conditions

         12  will be created on the sidewalks. To address this

         13  threat to safety, the City Council has legislated in

         14  the past. The Council has passed and enacted

         15  numerous laws to ensure pedestrian safety on

         16  sidewalks, including those laws regulating the use

         17  of scooters and in-line skating.

         18                 The Council wishes to continue to

         19  build on its reputation and tradition for acting to

         20  protect the safety of our citizens.

         21                 In this spirit, the Committee will

         22  take testimony today on any issue relating to

         23  sidewalk safety.

         24                 Before taking such testimony,

         25  however, the Committee will consider the two bills I
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          2  previously mentioned. The first bill that will be

          3  considered is proposed Intro. Number 14-A, which

          4  seeks to regulate the currently uncontrolled

          5  placement and maintenance of newsracks on City

          6  sidewalks.

          7                 This bill is an amended version of

          8  the original bill, Intro. Number 14, because the

          9  text has changed to reflect the inclusion of a

         10  number of attempted improvements to the bill.

         11                 Copies of this new version of the

         12  bill, as well as the Committee's report outlining

         13  the changes from the original Intro. Number 14, are

         14  available on the side table, and if anybody needs a

         15  copy, I would ask the Sergeant-At-Arms to distribute

         16  copies of these changes.

         17                 In recent years there has been a

         18  marked increase in the proliferation of newsracks on

         19  New York City's sidewalks.

         20                 Proposed Number 14-A will represent

         21  the Council's first attempt in this legislative

         22  session to deal with the pedestrian safety problems

         23  presented by this phenomenon.

         24                 The sidewalks are crowded with

         25  pedestrians, and the uncontrolled placement of
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          2  newsracks on the sidewalks often result in such

          3  newsracks being located at places that make it

          4  difficult or impossible for an individual to access

          5  the curb when crossing the street, stepping off a

          6  bus, or out of a car.

          7                 In an effort to address and correct

          8  this problem, the Committee holds today's hearing to

          9  test its viability.

         10                 I would like to just touch on the

         11  bill's highlights for a moment. The bill sets out a

         12  list of locations where a newsrack may not be

         13  placed. These include within any bus stop, within 15

         14  feet of any fire hydrant, and the like.

         15                 The bill also provides the

         16  Commissioner of the New York City Department of

         17  Transportation with the discretion to establish by

         18  rule additional locations where newsracks may not be

         19  placed, so long as such rules are consistent with

         20  the provisions of the bill, and so long as such

         21  rules would ensure the unobstructed flow of

         22  pedestrian passage.

         23                 The bill also sets out maximum

         24  dimensions for newsracks and mandates that newsracks

         25  be weighted down so that they are not easily tipped
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          2  over.

          3                 The bill requires that newsracks

          4  owners provide the DOT, the Department of

          5  Transportation, with the location of each newsrack

          6  and the contact information for the owner of that

          7  newsrack.

          8                 Indemnification and minimum insurance

          9  requirements are also included in the bill.

         10  Maintenance and continuous use requirements are

         11  provided for within the bill to ensure that the

         12  newsracks are not unsightly, are sanitary and are

         13  not left unfilled for protracted periods of time.

         14                 Finally, the bill provides detailed

         15  enforcement criteria, including the circumstances

         16  whereby the City could legally impose a fine or

         17  remove a newsrack.

         18                 A hearing process is made available

         19  for contesting such fines and newsrack removals.

         20                 Following the consideration of

         21  proposed Intro. 14-A, and we will hear the testimony

         22  on 14-A first, the Committee will then hear

         23  testimony on proposed Intro. 116-A.

         24                 This bill seeks to strengthen the

         25  existing law that went into effect in 1996. I will
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          2  speak about the proposed Intro. 116-A at the

          3  conclusion of the testimony for Intro. Number 14-A.

          4                 At this time I'd like to once again

          5  thank everybody for coming out this morning to

          6  attend this hearing and participating in our

          7  legislative process.

          8                 We will now turn to the Department of

          9  Transportation Commissioner, the honorable Iris

         10  Weinshall, for the presentation of her testimony.

         11                 And let me just say that the

         12  Commissioner is on a 24-hour clock, so I know she

         13  needs to leave in about 15 minutes.

         14                 Thank you very much.

         15                 COMMISSIONER WEINSHALL: Thank you,

         16  Mr. Chairman.

         17                 As you know, today is Bring Your

         18  Children To Work Day, and I would just like to

         19  introduce to the Committee my daughter Alison, who

         20  is a seventh grader at Andres Huddy Junior High

         21  School, and is with me today.

         22                 Also with me is Phil Damashek who is

         23  the General Counsel for the Department of

         24  Transportation.

         25                 Chairman Liu, and members of the
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          2  Transportation Committee, thank you for inviting me

          3  here today to testify on Intro. 14-A, relating to

          4  the regulation of newsracks.

          5                 I commend the new Council and this

          6  Committee for joining DOT in making this issue a

          7  priority and taking it up so early in the

          8  legislative session.

          9                 Newsrack legislation is important to

         10  provide the Department with a mechanism to add much

         11  needed control to the placement and maintenance of

         12  newsracks on our City streets. But let me be clear

         13  from the outset: the regulation of newsracks will in

         14  no means eliminate the ability of publishers to make

         15  their materials available on public spaces. Rather,

         16  it will give order to a street use that has spiraled

         17  dangerously out of control.

         18                 In recent years, there has been a

         19  proliferation of these boxes throughout the City,

         20  some charging for newspapers, and others offering

         21  free materials.

         22                 While the newsracks are certainly a

         23  useful mechanism for businesses to make their

         24  publication available, and for New Yorkers to have

         25  ready access to this reading material, inappropriate
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          2  placement and poor upkeep of these boxes has

          3  contributed to the desecration of many of our

          4  sidewalks, and most important, has endangered the

          5  health and safety of New Yorkers.

          6                 Boxes are all too often placed

          7  directly in intersection curb cuts, providing an

          8  impediment to pedestrians and making it particularly

          9  difficult for the disabled.

         10                 Secured improperly, enabling them to

         11  be knocked into the middle of sidewalks and streets,

         12  allowed to fall into disuse by their sponsors, so

         13  that they simply serve as advertising for the

         14  owners, or in some cases become filled with refuse.

         15                 These photos are but a few examples

         16  of these problematic boxes and really don't do

         17  justice to the growing number of complaints the

         18  Department has continually received over the last

         19  several years from residents, community groups,

         20  elected officials, regarding crowded unsafe corners

         21  and broken boxes, complaints the City has been

         22  powerless to address.

         23                 While we do not question that news

         24  box sponsors should be free to make their

         25  publications available on our sidewalks, DOT is
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          2  concerned that there currently is no adequate

          3  mechanism to manage and regulate box placement in

          4  the five boroughs.

          5                 Bear in mind that DOT, through the

          6  Administrative Code, does have the ability to

          7  regulate most of the uses of our streets and

          8  sidewalks, from home owner encroachments to

          9  contractor work under the streets, that this

         10  particular use involves a form of speech, and that

         11  it therefore should trump any law or regulation to

         12  manage it, frankly, does not make much sense.

         13                 Should a publisher, therefore, be

         14  allowed to pile as many racks as it wants on the

         15  streets, preventing pedestrians access completely?

         16                 Clearly, we would all agree no, but

         17  the City currently does not have the ability to

         18  prevent this from happening.

         19                 Once again, I cannot emphasize enough

         20  that the Administration does not seek to curtail the

         21  ability of publishers to distribute their

         22  literature.

         23                 On the contrary, we only want to

         24  ensure that this information dissemination is

         25  balanced with the safe and orderly use with the
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          2  space we all share.

          3                 My goal is simply to provide as much

          4  access as possible for a literature dissemination

          5  without jeopardizing pedestrian safety and the

          6  sanctity of our sidewalks.

          7                 As all too often happens in

          8  government, unfortunately, we have been simply too

          9  slow in updating administrative law and regulatory

         10  practice to keep pace with the relatively new trend.

         11                 Now we have an opportunity to catch

         12  up to the reality of what is happening on our shared

         13  space.

         14                 With that said, it disappoints me to

         15  state that Intro. 14-A falls short in a number of

         16  areas. I'd like to outline some of the concerns I

         17  have with this proposed legislation, in the hopes

         18  that we'll be able to work out an accessible

         19  proposal and not let this opportunity pass us by.

         20                 First, the fundamental issue of

         21  legislating criteria in this bill that should be

         22  promulgated by agency rules is very problematic and

         23  sets a dangerous precedent.

         24                 The bill does not give DOT the

         25  authority to establish appropriate guidelines for
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          2  the placement, construction and maintenance of

          3  newsracks.

          4                 The placement and clearance criteria,

          5  which are stated in this legislation, are typically

          6  found in agency rules. DOT in fact has promulgated

          7  placement and clearance criteria for other street

          8  furniture, such as bike racks, planters, benches,

          9  canopies, sidewalk cafes.

         10                 This bill weakens DOT's ability to

         11  adopt new rules as conditions on the sidewalks

         12  change.

         13                 The bill limits DOT's ability to

         14  promulgate rules, to cleaning, painting, graffiti,

         15  refuse control and on a very limited basis siting.

         16                 It is important to note that all

         17  agency rule-making must proceed through CAPA, the

         18  Citywide Administrative Procedure Act, which

         19  includes a full public review and comment period on

         20  all proposed rules.

         21                 From the adjudication standpoint,

         22  this bill presents significant enforcement problems.

         23                 It requires the New York City

         24  Environmental Control Board to adjudicate

         25  violations, but the process is described is
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          2  unrealistic.

          3                 The enforcement provisions for

          4  setting a hearing within three days of receipt of a

          5  request and holding the hearing within ten days

          6  within issuing the violations are clearly unworkable

          7  for a small entity that processes close to 700,000

          8  cases per year.

          9                 This legislation does little to

         10  ensure compliance, and I am afraid that paying

         11  violations will simply become another cost of doing

         12  business.

         13                 There is no incentive to comply with

         14  the bill's provisions. For repeat offenders the bill

         15  states that the Commissioner may remove a newsrack

         16  for three months in cases where an individual

         17  received ten or more guilty decisions or failed to

         18  contest the violation ten more times, and failed to

         19  pay three or more penalties, both within six months.

         20                 In practice this translates into DOT

         21  removing newsracks, the individual merely paying

         22  their fines and being able to replace the newsrack

         23  back to their old locations.

         24                 Indisputably, this procedure would

         25  allow repeat offenders to remain on the streets as
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          2  long as they paid their fines. There is no

          3  disincentive. In addition, what happens after six

          4  months? Is the slate wiped clean? This bill would

          5  also allow a damaged or vandalized newsrack to

          6  remain on a sidewalk for ten days after a notice is

          7  given. As a matter of public safety, a damaged

          8  newsrack should be removed as quickly as possible,

          9  and we would propose within 48 hours.

         10                 While the bill allows for the notice

         11  and removal of newsracks, it's limited only to

         12  emergency situations that include an accident, fire

         13  or other comparable situations.

         14                 There are exigent circumstances in

         15  which removal is appropriate. Such circumstances

         16  include demonstrations, parades or for security

         17  reasons. In this day and age we need the ability to

         18  require immediate removal of these kinds of

         19  situations.

         20                 This legislation represents an

         21  unfunded mandate that would add extensive

         22  administrative burdens on DOT without a dedicated

         23  funding stream.

         24                 In this time of the budget crisis,

         25  DOT can ill-afford to dedicate significant resources
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          2  to handle these requirements.

          3                 DOT would be required to maintain a

          4  database with the name and address of every newsrack

          5  in the City; be required to remove newsracks for

          6  three months for repeated violations, and if the

          7  fines are paid, to all them to go back to their

          8  original locations; be required to keep records of

          9  repeat violators; and be required to hold bonds to

         10  ensure sidewalk restoration.

         11                 I cannot stress enough the lack of

         12  monetary resources available to DOT to fulfill these

         13  administratively intent, yet unnecessary,

         14  requirements.

         15                 Finally, this legislation does not

         16  specifically provide for the use of multi-racks,

         17  something we believe improves both pedestrian safety

         18  and sidewalk aesthetics.

         19                 Groupings of tattered and mismatched

         20  single newsracks of different color and design

         21  should be replaced by well-designed and

         22  well-maintained multi-racks.

         23                 I certainly commend the efforts that

         24  was put forth in this bill, and am anxious to

         25  continue the discussions with Chairman Liu and
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          2  Council Member Moskowitz.

          3                 I am hopeful that together we are

          4  able to address all the issues of concern and

          5  develop a workable and realistic bill that will

          6  benefit all New Yorkers.

          7                 Simply said, we are off to a good

          8  start, but I think we can do better. Thank you.

          9                 Mr. Chairman, as I had discussed with

         10  you yesterday, I have to leave here by 10:30, I have

         11  a longstanding appointment with the MTA and the Port

         12  Authority, so I'm available to take a few questions

         13  but any other questions we would be happy to answer

         14  in writing to the Committee.

         15                 CHAIRPERSON LIU: Thank you very much

         16  for coming down this morning and for your very

         17  thoughtful comments. I would certainly say first

         18  that the legislation that the City Council has

         19  fashioned and has presented today is what I believe

         20  our best effort in beginning to regulate these

         21  newsracks while recognizing the need for

         22  publications to be able to distribute to members of

         23  the public on City sidewalks, and to the extent that

         24  the City Council can work closely with the

         25  Department of Transportation to perhaps fine-tune
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          2  some of the areas in our bill, I would certainly be

          3  open to working very closely with you.

          4                 COMMISSIONER WEINSHALL: Thank you.

          5                 CHAIRPERSON LIU: Do any of my members

          6  have any questions for the Commissioner?

          7                 Council Member Diana Reyna from

          8  Brooklyn, along with her advisor. And let me also

          9  say that we are also joined by Council Member Oliver

         10  Koppell from the Bronx and Council Member Seabrook

         11  also from the Bronx.

         12                 COUNCIL MEMBER REYNA: Thank you,

         13  Chairman Liu.

         14                 This is Bonnie Supahara (phonetic),

         15  she's my niece. And since I don't have a daughter of

         16  my own, I borrowed her for the day.

         17                 I wanted to just for the record add

         18  to -- comment on the fact that I have received

         19  several e-mails, and I don't know if I'm speaking on

         20  behalf of the City Council or members, but we are

         21  being inundated with strong comments as to the

         22  public's effort to not accept these newsracks. The

         23  letters I have been receiving, as far as my e-mail

         24  is concerned are adamant, they're strong, they claim

         25  a strong feeling that these are an eyesore. I won't
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          2  use the words they were using but I think there's a

          3  strong feeling as to where the public is going with

          4  this, and any effort that we can do to accommodate

          5  certain regulations that can allow DOT to work with

          6  this matter, I'm more than happy to work with you.

          7                 COMMISSIONER WEINSHALL: If I could

          8  just comment. You're correct, they are eyesores. I

          9  can't stress enough that from the agency's

         10  viewpoint, our concern has to do with the fact that

         11  these also are pedestrian and motorist hazards on

         12  the streets and on the roads, and there has to be

         13  some mechanism to be able to regulate this type of

         14  hazard that has basically sprung up over the last

         15  few years to almost a crisis situation. So, I think

         16  your constituents are right on the mark.

         17                 CHAIRPERSON LIU: Do we have any other

         18  questions for the Commissioner?

         19                 We are also joined by Council Member

         20  Eva Moskowitz, from Manhattan, who has put a

         21  tremendous amount of effort in fashioning proposed

         22  Intro. No. 14-A, and I want to thank you for your

         23  efforts here.

         24                 Thank you very much, Commissioner,

         25  and we will be in touch very shortly.
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          2                 Let me just explain to the members of

          3  the public, who we are very happy that they have

          4  joined us this morning, this is a hearing of the

          5  City Council, you may certainly provide testimony to

          6  the City Council. If you have questions for the DOT,

          7  I would certainly encourage you to call the DOT and

          8  ask the questions directly there. Thank you.

          9                 At this time I'd like to call up the

         10  first panel. We will have witnesses come up three at

         11  a time. We'll first call Victor Kovner, from the

         12  Newspaper Coalition; Constance Boland from Nixon

         13  Peabody, representing USA Today, and Barbara Cohen

         14  representing Village Voice Media.

         15                 MR. KOVNER: Thank you, Mr. Chairman.

         16  My name is Victor A. Kovner, and I'm from the law

         17  firm of Davis Right Termain (phonetic), and I've

         18  been advising a coalition of newspapers, which

         19  include the New York Times, the Post, New York Daily

         20  News, Village Voice, which is represented by Ms.

         21  Cohen, to my left, USA Today, which is represented

         22  by Ms. Boland, and others, and we very much

         23  appreciate the courtesy the chair has extended to

         24  us, the opportunity to have met for some time with

         25  Council Member Moskowitz and appreciate the
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          2  attention she's given to this subject.

          3                 I'd like, if I may, just very

          4  briefly, to cover a little bit of history, and I

          5  think join that which is the essential issue in this

          6  legislative struggle, really, which is how much

          7  regulatory authority, or whether you, as the

          8  members, duly elected members of the City Council,

          9  are going to delegate to a single official, or the

         10  Commissioner of Transportation, who works at the

         11  pleasure of the Mayor, or whether rules that you

         12  think after you hear from everybody reflect the

         13  public interest will be adopted.

         14                 We are gravely concerned about the

         15  former, not because we do not trust Commissioner

         16  Weinshall. We have the highest respect for her, I

         17  worked with her in City government. We worry, not

         18  about Commissioner Weinshall, who is an outstanding

         19  public servant, but about her successor, and her

         20  successor's successor, because these are enormous

         21  powers to effect newspapers, to effect the right to

         22  speak, to express one's views, which you don't want,

         23  which our society does not want, nor does the law

         24  permit to be subject to unbridled discretion of a

         25  single public official, which is why we urge that
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          2  you, ladies and gentlemen, find our what rules you

          3  believe are appropriate, and you adopt them, and you

          4  not delegate them to a single person working at the

          5  pleasure of the Mayor.

          6                 I'd like very briefly to make a

          7  couple of points and a little background.

          8                 One is, you should keep in mind that

          9  several hundred thousand people every day use these

         10  news boxes. For many it is their principle source of

         11  news.  We don't have that many newsstands. Not

         12  everybody can afford home delivery.

         13                 It's a vital access to people who use

         14  them, and I know there are complaints about the

         15  sightliness and the manner in which some

         16  unfortunately have been misplaced.

         17                 This industry is concerned about that

         18  and is eager to address it, and I'll tell you how we

         19  propose to address it and why we think that Intro.

         20  14-A is a serious mistake, and why we think that the

         21  original bill introduced wisely by Council Member

         22  Moskowitz, 14, comes pretty close to what we think

         23  would work well in the future and how the industry

         24  hopes to assist the City in making this in a time of

         25  budget difficulties, making this work effectively.
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          2                 Just very briefly, by way of history.

          3  Some of you know this, but others of you may be new

          4  to it.

          5                 Newsracks first hit the streets in

          6  '76. By the early eighties there was some concern,

          7  and there was an agreement entered into between

          8  Fritz Schwarz, then Corporation Counsel of the City

          9  of New York, and the major newspapers, and it had

         10  limitations as to placement, many of which are in

         11  the bill that we proposed last year and that are in

         12  Intro. 14, and it worked pretty well.

         13                 But in 1988, the Supreme Court of the

         14  United States came down with its decision and

         15  discovery network, which made clear that you could

         16  not discriminate against commercial racks that did

         17  not include newspapers but included merely

         18  commercial enterprises on the grounds that they were

         19  entitled as First Amendment Protection, as well, and

         20  large numbers of racks then expanded. And during the

         21  1990s, the City and the industry tried to addressed

         22  this subject, and there were a series of efforts,

         23  and I participated in some of them. And,

         24  unfortunately, the consistent theme, and one you've

         25  heard this morning from Commissioner Weinshall, is
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          2  Department of Transportation would like to do it

          3  themselves, and there are good people there and they

          4  want to do the right thing, but they don't want to

          5  be troubled by legislation, they don't want to be

          6  interfered with by you, ladies and gentlemen, who

          7  have been elected by the people of your districts,

          8  they want to do it. And we were resisting that, and

          9  successfully, indeed at the end of last year, the

         10  former Chair of this Committee, Councilman Dear, put

         11  in a bill, and indeed some of your colleagues have

         12  put in a bill that would give sweeping power to the

         13  Department of Transportation, unlike Council Member

         14  Moskowitz' bill.

         15                 And we were asked when we came to

         16  oppose it, well, what do the newspapers think, and

         17  we put a proposal on the table and we introduced a

         18  bill that had serious reasonable time and placement

         19  restrictions that would protect pedestrian safety,

         20  that would keep all of the boxes out of the

         21  crosswalks and very limited presence in the corner

         22  quadrants that would keep them appropriate distances

         23  from the curbs, that would require them to be net

         24  and clean, that would give the City enforcement

         25  authority.
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          2                 We do not oppose these things. This

          3  industry favors cleaner, more orderly streets that

          4  are safe for pedestrians, and we want to work with

          5  you to do so, but we are very concerned about giving

          6  a single official basically the ability to regulate

          7  newspapers, whose job, among other things is to

          8  criticize government, is to criticize and praise

          9  government, to criticize the Mayor, sometimes to

         10  criticize some of you, and to be free to do so

         11  without operating under the whim of a single

         12  individual.

         13                 So, when we meet with the

         14  Commissioner and urge her not to put in these

         15  requests to give her regulatory power, give her the

         16  power to enforce these laws and rules which we

         17  support, but don't give her the power to make rules

         18  because they may be used to put publications and

         19  businesses out of business.

         20                 Why, she says, are you son concerned?

         21  I only ask you to look at the record of the last

         22  several years. In case after case, the prior

         23  administration -- of the prior administration, the

         24  courts had to step in to protect public employees,

         25  entities that receive City funds, ordinary citizens
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          2  from the city's efforts to restrict or punish their

          3  efforts to express themselves through art, through

          4  protest rallies, through even speaking to the press

          5  or holding parades, and courts, federal courts

          6  repeatedly, more than two dozen times had come in

          7  and found City actions under the prior

          8  administration unconstitutional.

          9                 In the Brooklyn Museum case, the

         10  courts found that the City had purposely penalized

         11  the museum, and the Second Circuit in the Tuna case

         12  said that we would ostriches if we failed to take

         13  judicial notice of the heavy stream of First

         14  Amendment litigation generated by New York City in

         15  recent years, and they listed a whole series of

         16  cases where the prior administration, through its

         17  agencies, had acted unconstitutionally. And courts

         18  could put an end to particular infringements, but

         19  they can't undo all the damage. Only a few people

         20  have the resources to vindicate their rights, and

         21  many plaintiffs had to sue over and over again.

         22  Others remain quiet, they accept the denial of a

         23  parade permit, they do not apply for permission to

         24  hold a rally, they do not try to display

         25  controversial art, they do not speak to the press
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          2  about government.

          3                 In the HousingWorks case, which

          4  involved one of your former colleagues, Council

          5  Member DiBrienza, many of you know, the federal

          6  court enjoined a rule, a restricting access to City

          7  Hall and the Judge, Judge Alan Schwarz, a former

          8  Corporation Counsel of this City, who is sensitive

          9  to baseless claims against the City, found that

         10  there was well-documented circumstantial evidence of

         11  retaliatory intent.

         12                 Ladies and gentlemen, we've seen the

         13  capacity of City officials to retaliate against

         14  those whose views they disagree. So, we urge that

         15  you not give a single Commissioner of Transportation

         16  the right to make rules, who serves at the pleasure

         17  of the Mayor. Yet, if the rules are to be necessary,

         18  you make them.

         19                 Now, I think we believe that Intro.

         20  14, Council Member Moskowitz fashioned a

         21  well-balanced, a well-balanced legislative framework

         22  to enormously enhance pedestrian safety, and the

         23  industry is not in opposition to that, and many

         24  support that measure.

         25                 Unfortunately, 14-A which reflects
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          2  the views in part of the Commissioner is a source of

          3  profound concern. But the industry is prepared to

          4  assist the City and is prepared to spend its own

          5  money to self regulate, as we've advised Council

          6  Member Moskowitz and the Commissioner. We are

          7  seeking to have an independent service monitor on a

          8  regular basis all the boxes, and make public those

          9  not in compliance to help us, and all those who

         10  maintain boxes, and this would -- the non-newspaper

         11  box owners would participate in this so that they

         12  would get early warning of a problem so they could

         13  rectify it, and those abandoned boxes could be

         14  picked up by the City. There are more than 1,000

         15  abandoned boxes already on the streets that if we

         16  could work together and not against each other, we

         17  could make some real progress.

         18                 But if you give to a Commissioner the

         19  power to make the rules, you are going to force some

         20  in this business to bring legal challenges,

         21  resources which could make the streets safer and

         22  cleaner will be devoted to litigation, and we urge

         23  that you work with the industry, and in addressing

         24  this problem and avoid the First Amendment

         25  confrontation that looms.
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          2                 I would be happy to answer any

          3  questions that you or your colleagues may have, Mr.

          4  Chairman.

          5                 CHAIRPERSON LIU: Thank you very much,

          6  Mr. Kovner. We will now hear from Constance Boland.

          7                 Constance Boland.

          8                 MS. BOLAND: Thank you very much, Mr.

          9  Chairman. And, again, I appreciate the time afforded

         10  by the Committee today.

         11                 I'm Connie Boland on behalf of USA

         12  Today.  I have little to add to Mr. Kovner's

         13  eloquent words. But I would say that on behalf of

         14  USA Today, pedestrian safety and well-maintained

         15  newsracks are objectives that US Today and the other

         16  New York City publications heartily endorse.

         17                 But delegating the virtually

         18  unfettered discretion to the Commissioner of DOT to

         19  promulgate rules regarding newsracks, tramples upon

         20  the First Amendment Right to these publications.

         21                 Bill 14-A goes too far, and USA Today

         22  joins with the New York Times and the other

         23  publications today in Mr. Kovner's other comments.

         24  And I'd be happy to answer any questions that the

         25  Committee may have.
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          2                 CHAIRPERSON LIU: Thank you very much.

          3                 Barbara Cohen from the Village Voice

          4  Media.

          5                 MS. COHEN: Hi. Thank you. I want to

          6  just be here primarily to support what Victor said,

          7  and also what Connie Boland said. I think something

          8  that gets lost sometimes is how hard many of us in

          9  the industry do work to maintain our boxes. It's a

         10  big City and it's a lot of work to be done, but we

         11  spend a tremendous amount of resources to keep our

         12  boxes clean and keep them in compliance.

         13                 And we have now been working, trying

         14  to get a larger group together, in terms of the

         15  non-newspaper owners, as well as some of the smaller

         16  newspapers, to see if we can collectively do a

         17  better job at that, and some of the much smaller

         18  organizations who may not have the resources to do

         19  this adequately will now be able to do so as part of

         20  a larger group. It's a lot of work, but we're

         21  prepared to do it.

         22                 Thank you. And I'm also prepared to

         23  answer any questions.

         24                 CHAIRPERSON LIU: Thank you very much

         25  for your comments today.
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          2                 Let me just first say that we're

          3  certainly not looking to eliminate newsracks. We do

          4  recognize that they are an important way for the

          5  publications to disseminate their material. But on

          6  the other hand, we have a responsibility for public

          7  safety, a responsibility to strike a balance between

          8  the need for the distribution of this material,

          9  which is protected by the Constitution, against the

         10  need for pedestrians and people of New York to have

         11  safe places to walk.

         12                 Mr. Kovner, you mentioned -- I have a

         13  quick question and then I would turn it over to my

         14  Committee members to ask questions, ask additional

         15  questions.

         16                 You talked about how the Commissioner

         17  may use these rules to put publications out of

         18  business, to seriously strict or punish efforts for

         19  self-expression. I am just curious, are you familiar

         20  with the New York Times?

         21                 MR. KOVNER: I am.

         22                 CHAIRPERSON LIU: Okay. What would you

         23  say the daily circulation of the New York Times?

         24                 MR. KOVNER: I'm not in the position

         25  to answer, but I wouldn't be surprised if it were
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          2  close to a million copies a day.

          3                 CHAIRPERSON LIU: The million copies a

          4  day, and the New York Times is an international

          5  newspaper, how much of that million copies a day is

          6  distributed through these newsracks?

          7                 MR. KOVNER: Well, I would hope that

          8  George Freeman, the General Counsel for the New York

          9  Times could be here today, and he will be available

         10  to answer specific questions.  It's many thousands,

         11  but it should be noted that there are hundreds of

         12  thousands of newspapers taken from the racks of

         13  newsracks every day, and while a ban on news boxes

         14  or making it impossible for them by reason of

         15  painting, cleaning graffiti or refuse control

         16  regulations that you want to let a single

         17  commissioner adopt, may force even the New York

         18  Times off the street, won't put them out of

         19  business. But there are smaller publications,

         20  publications in your district, Mr. Chairman, and in

         21  other districts, that would be put out of business

         22  if they cannot distribute their publications on the

         23  street.

         24                 It doesn't threaten to put the New

         25  York Times out of business, and the New York Times
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          2  would survive, but the New York Times cares enough

          3  about the fundamental First Amendment protection

          4  issues that it will resist such efforts to delegate

          5  rules to a Commissioner.

          6                 Yes, you want to?

          7                 MS. BOLAND: The New York Times, and

          8  several other of the publications, have

          9  approximately 1,000 -- the New York Times has 1,000

         10  newsracks on the street, but I would like to

         11  emphasize that there are a lot of citizens in this

         12  City who cannot afford home delivery, who don't have

         13  access to newsstands or don't make it to the deli

         14  that is several blocks away to purchase their

         15  newspapers. They're only source is the newsrack at

         16  the corner, and those citizens need to have that

         17  right and that opportunity preserved.

         18                 Newsracks serve a very important

         19  purpose for disseminating information in this City,

         20  and I would like to emphasize what Victor just

         21  stated. The New York Times, while a wonderful

         22  publication, may not be the best example in this

         23  instance, if I may respectfully submit. It is the

         24  smaller publications, those who cater to specific

         25  neighborhoods, specific cultural identities,
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          2  specific language communities, specific types of

          3  people who live in various communities within this

          4  City, those publications are focusing in different

          5  areas of the City through newsracks.

          6                 Regulation of the newsracks in those

          7  areas will gravely affect the distribution of that

          8  information to those areas, and those are, you know,

          9  the small publications, those are the ones that need

         10  protection. And I would respectfully submit that the

         11  Committee should pay a lot of attention to those

         12  types of publications.

         13                 CHAIRPERSON LIU: Thank you very much.

         14  And I would comment that, once, again, we agree with

         15  most of your comments about the fact that the

         16  newsracks are needed and that they do provide a

         17  service, particularly to people who don't have

         18  access to newsstands or subscriptions.

         19                 And we are not prohibiting newsracks.

         20  We are simply striking a balance between the need

         21  for newsracks, and the need of New Yorkers to have a

         22  decent quality of life and have safe sidewalks, and

         23  that's the focus of today's hearing.

         24                 Thank you.

         25                 MS. COHEN: Excuse me. Could I just
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          2  add something to further supplement my colleagues

          3  have said, and to further answer your question?

          4                 CHAIRPERSON LIU: Please.

          5                 MS. COHEN: When we have been getting

          6  together with some of these smaller publications and

          7  the non-newsrack owners to understand their concerns

          8  and to see if we can work together, on this specific

          9  point, what we heard very loud and clear, was that

         10  if the Commissioner were given this kind of power,

         11  and let's say the Commissioner were to say the boxes

         12  have to be made out of a particular material, or

         13  have to have locks on them, or things like that,

         14  which would be allowed under the current draft of

         15  Intro. 14-A, that they would go out of business.

         16  This is their largest investment, their largest

         17  capital investment in many cases, and if they had to

         18  get rid of all of their boxes in order to comply

         19  with what seems on the face of it neutral, it could

         20  put them out of business.

         21                 And these kind of rules have been

         22  used to single out particular voices with whom City

         23  officials disagree.

         24                 So, I would just submit that it's a

         25  very important thing to consider, it's a real

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            37

          1  COMMITTEE ON TRANSPORTATION

          2  concern on the industry's part.

          3                 Thank you.

          4                 CHAIRPERSON LIU: Chairwoman Moskowitz

          5  of the Education Committee.

          6                 COUNCIL MEMBER MOSKOWITZ: Thank you

          7  very much, Mr. Chairman. And I want to thank you for

          8  countless discussions about every word of this bill.

          9  You spent an awful lot of time and have been

         10  enormously helpful.

         11                 I want to start with a comment. The

         12  newspaper industry is fortunate to have such a good

         13  lawyer, that was very good lawyering.

         14                 I have a different sense of the

         15  history of the last ten or 15 years, and I think

         16  it's important for the public to understand a

         17  different version of history. The version of

         18  history, and this is important to me in my other

         19  life, as a historian, as a Ph.D in American history,

         20  and revisionist history sometimes ruffles my

         21  feathers. The history that I know is an industry

         22  that has repeatedly ignored the public, issues of

         23  public safety and traffic under the sort of guise of

         24  the First Amendment.

         25                 The First Amendment does not give
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          2  carte blanch to the newspaper industry to use our

          3  public streets any way they please. And I thought

          4  the photographs that were brought in were not

          5  atypical. Those are the photographs that I see every

          6  day. I'm a New Yorker, so I walk a lot and I walk a

          7  lot with the stroller and the doors of these boxes

          8  are in the street. The chains are so long that the

          9  boxes are in the crosswalks, they are graffiti

         10  filled. It's not even in the business interest of

         11  the newspaper box since other publications cover

         12  over often the -- our town, on my block, for

         13  instance, a freelance computer expert has papered

         14  over the entire box. So, it's kind of the wild west

         15  in New York with regard to newspaper boxes, and it's

         16  been that way for a number of years, and there's

         17  been repeated attempts on the part of this body, and

         18  administrations, to solve this problem, to no avail.

         19  And I'm glad to see there's a willingness. I think

         20  this is a real C change in terms of the newspaper

         21  industries. I'm glad to see they love 14, because

         22  they didn't start off loving 14, and I'm pleased

         23  that there is an appreciation that what we're trying

         24  to do is to balance very delicate issues here.

         25                 We have the utmost respect for the
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          2  First Amendment, and, hence, as Chairman Liu said

          3  there is no suggestion here whatsoever of not

          4  allowing newspaper boxes. The question is their

          5  placement, their cleanliness, the ability of the

          6  City to deal with errant owners and publishers who

          7  refuse to clean up their boxes, even though citizens

          8  have complained. We want to make sure there is a way

          9  for citizens to complain so that the contact

         10  information, because we don't want to put all of the

         11  burden on DOT, we want passer-bys to be able to call

         12  in problems. So, I have a different version of what

         13  has happened.

         14                 Now, having said that, I'm very glad

         15  that there's been a C change, and we want to work

         16  with you to try and find a happy medium here. But

         17  there are concerns that the Administration has that

         18  I don't think one should be dismissive of. It's very

         19  difficult, if you're the one who has to enforce, you

         20  want maximum amount of flexibility. So, that's my

         21  comment.

         22                 My question is, you spoke, Mr.

         23  Kovner, very eloquently about the fact that we are

         24  the Legislature, and you don't us to cede any of our

         25  powers, and I appreciate that, nor do I, and that
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          2  you shouldn't have an agency have rule-making.

          3                 My question to you is: the

          4  Commissioner is saying that it would be

          5  unprecedented. You're suggesting that the

          6  Commissioner should have no rule-making ability.

          7  With regard to other agencies, is it not the

          8  tradition that the Commissioner of the Agency has

          9  rule-making ability?

         10                 MR. KOVNER: I do want to respond,

         11  Council Member Moskowitz. First, I do want to say

         12  that a large part of the credit for the movement has

         13  been your responsible approach to the issues which

         14  the industry appreciates, and you have, and Chairman

         15  Liu, have elicited I think a very substantial

         16  response, in terms of the kind of support for

         17  legislation in this area and enforcement and for

         18  some self-regulation at the cost to the industry,

         19  which is a C change.

         20                 Now, what makes the answers, of

         21  course, agencies generally have rule-making

         22  authority, but you are addressing an area that

         23  you've never before addressed legislatively, namely

         24  a First Amendment protected industry, at the very

         25  core of the First Amendment newspapers, and to give
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          2  regulatory authority over newspapers business, the

          3  manner in which they may distribute their papers to

          4  the public to a single official is, I believe,

          5  unprecedented, does give, we believe, unbridled

          6  discretion, these are the kinds of phrases that

          7  courts have used when they strike various

          8  ordinances.

          9                 COUNCIL MEMBER MOSKOWITZ: So, just so

         10  I understand.

         11                 MR. KOVNER: Yes.

         12                 COUNCIL MEMBER MOSKOWITZ: Rule-making

         13  is okay for the Commissioner of the Human Services,

         14  it's okay for DEP.

         15                 MR. KOVNER: And for DOTl.

         16                 COUNCIL MEMBER MOSKOWITZ: The only

         17  reason it's not okay, in your view, is because of

         18  the first amendment issue.

         19                 MR. KOVNER: Yes. I think that's --

         20                 COUNCIL MEMBER MOSKOWITZ: And let me

         21  ask you a further question. Does the Commissioner

         22  have regulatory authority over newsstands, which is

         23  also a First Amendment? Does the Commissioner have

         24  any rule-making ability vis-a-vis newsstands?

         25                 MR. KOVNER: It has limited
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          2  rule-making ability, and I should say that in 1996,

          3  rules of the City of New York were stricken on First

          4  Amendment grounds at great expense by the United

          5  States District Court. So that it is an area where

          6  only a few years ago the city went too far in their

          7  efforts to regulate newsstands.

          8                 COUNCIL MEMBER MOSKOWITZ: Right. But

          9  that's not what we're arguing about. What we're

         10  arguing about, as I understand it, is whether a

         11  Commissioner should have rule-making ability, and

         12  currently the Commissioner does have rule-making

         13  ability vis-a-vis newsstands.

         14                 MR. KOVNER: She has some, yes.

         15                 COUNCIL MEMBER MOSKOWITZ: Okay, some.

         16  It's some, that's an important I think distinction.

         17  The question is, how are newsstands different than

         18  newsracks if you believe that the Commissioner

         19  should have no flexibility?

         20                 MR. KOVNER: Well, among other things,

         21  they sell a lot of products that are not First

         22  Amendment protected.

         23                 COUNCIL MEMBER MOSKOWITZ: But they

         24  include newspapers, so that sensitivity --

         25                 MR. KOVNER: They do include, and the
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          2  answer is, the courts have made it clear that the

          3  City's discretion over the licensing of newsstands,

          4  and by the way, and they are licensed, you bid for

          5  them, they are not like news boxes, but they're

          6  selling other products. They are permanent. They're

          7  indeed structures on the street. They are different

          8  in nature, and the mere fact that they do contain

          9  newspapers and magazines, certainly entitles them to

         10  significant First Amendment protection, which has

         11  been vindicated by the courts.

         12                 COUNCIL MEMBER MOSKOWITZ: But the

         13  rule-making ability of the Commissioner has not been

         14  taken away with regard to newsstands.

         15                 MR. KOVNER: But narrowed. But

         16  narrowed significantly.

         17                 I don't know that all of the issues

         18  have been addressed, but the courts look very

         19  carefully at newsstand regulation because of the

         20  First Amendment --

         21                 COUNCIL MEMBER MOSKOWITZ: Sure. Sure.

         22  I mean, look, we're trying to do this delicate

         23  balancing act, but it is important, it seems to me,

         24  that you think it would be a slippery slope to give

         25  the Commissioner rule-making ability. She thinks it
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          2  would be unprecedented for her not to have any

          3  flexibility, and we're going to try and figure out

          4  how to balance both these needs. We want to work

          5  with you. We want to -- most importantly, we want to

          6  not be sitting here three years from now with these

          7  same newspaper boxes that are blocking pedestrian

          8  traffic.

          9                 I had one the other day that fell on

         10  the stroller because one of the pins on the thing

         11  was out. It is a matter of public safety. So, we

         12  look forward to working, continuing this discussion

         13  and working with you.

         14                 MR. KOVNER: One final word.

         15                 COUNCIL MEMBER MOSKOWITZ: Sure.

         16                 MR. KOVNER: If you would pass Intro.

         17  14, which you wisely introduced earlier this year,

         18  which I think you could do quickly, together with

         19  the industry's commitment to self-regulation,

         20  working with the Commissioner, we could address over

         21  90 percent of the problems very quickly within the

         22  year. And it won't accomplish everything that the

         23  Commissioner wants to do, but after 15 years of

         24  doing nothing, which led to the pictures that were

         25  displayed, let's try to do something that you wisely
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          2  move forward that makes sense so that we can get

          3  started addressing this problem on the one hand, and

          4  protecting the First Amendment interests on the

          5  other.

          6                 COUNCIL MEMBER MOSKOWITZ: I

          7  appreciate, Chairman Liu, your leeway, in terms of

          8  the questioning, I realize I've taken up a lot of

          9  time. I just wanted to get to the bottom of that

         10  particular point.

         11                 Thank you.

         12                 CHAIRPERSON LIU: Thank you very much.

         13  And we're going to have a question from Council

         14  Member Koppell, but just a matter of housekeeping,

         15  we do have a number of people who wish to testify on

         16  14-A, so at this point realistically we're not going

         17  to get til 116-A until, at the earliest 12:00 noon.

         18  So, if anybody is here simply for 116-A, I'd ask you

         19  to just relax a little bit.

         20                 Thank you.

         21                 Council Member Koppell.

         22                 COUNCIL MEMBER KOPPELL: Good morning.

         23                 Mr. Kovner, obviously you've studied

         24  the caseload here and are far more knowledgeable

         25  than I, and one area that interests me is whether
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          2  any distinction can be made between newsracks that

          3  display or that sell newspapers, or even give away

          4  newspapers, and newsracks that display or give away

          5  advertising material. I know under certain

          6  circumstances those distinctions are made, in terms

          7  of mailing costs and things of that sort.

          8                 MR. KOVNER: The answer would have

          9  been yes until 1988 in the Discovery Network

         10  Cincinnati case, and the Supreme Court, I believe.

         11  As I recall, unanimously said, no, they're entitled

         12  to the same First Amendment protections.

         13                 COUNCIL MEMBER KOPPELL: So, no, we

         14  couldn't make any distinction at all. If we allow

         15  the New York Times to put up a newsrack, we have to

         16  allow the local department store to put a box on the

         17  corner with its flyer advertising a sale.

         18                 MR. KOVNER: Yes.

         19                 COUNCIL MEMBER KOPPELL: So we then

         20  face a situation where we have to allow 50 boxes on

         21  the street?

         22                 MR. KOVNER: You can have reasonable

         23  time, place and manner restrictions. If you want

         24  them out of the crosswalks, I mean these are all

         25  things that we agreed to originally and are
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          2  advocating and propose that you legislate to have

          3  them away from the curbs, but the answer is, on a

          4  few highly traffic intersections, there will be

          5  multiple newsracks, and they just have to be out of

          6  people's way so they don't interfere with pedestrian

          7  traffic and cause danger, and that they be kept neat

          8  and clean. Let me stop there.

          9                 COUNCIL MEMBER KOPPELL: Two things.

         10  The Commissioner recommended these multi racks, I'm

         11  familiar with a few them, there happens to be one

         12  near my other office; is there any way of requiring

         13  the use of those?

         14                 MR. KOVNER: That is a far more

         15  nuanced and challenged question that you may wish to

         16  revisit in other piece of legislation. I would only

         17  say that multi-racks, which are maintained by BIDs,

         18  and the Grand Central Partnership have worked very

         19  well, most but not all newspapers are in it. Some

         20  newspapers have problems with them, but they are

         21  maintained and I think we will see them more

         22  maintained by BIDs in sort of very heavily

         23  commercial area, and it's worth further

         24  investigation, those practices.

         25                 COUNCIL MEMBER KOPPELL: But if you
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          2  had a multi-rack, like the one near my office, which

          3  has maybe ten different publications, if issue

          4  number 11 comes along and wants to put a yellow rack

          5  giving out advertising circulars that could be

          6  prevented? Or could it?

          7                 MR. KOVNER: No, it can't be

          8  prevented. You don't find in the Grand Central

          9  District, you find most publications going in the

         10  racks, a couple not, so you have a couple of

         11  isolated news boxes, and then you have some

         12  commercial boxes as well, separate.

         13                 Ms. Cohen uses the multi-racks, so

         14  she may wish to respond to that.

         15                 MS. COHEN: Yes. What I wanted to add,

         16  as Victor points out, in certain areas the

         17  multi-racks work very well. They're very expensive

         18  to maintain, so they work well in places where the

         19  Grand Central Partnership has a lot of money and can

         20  maintain them beautifully.

         21                 In other cities there are terrible

         22  results from the multi-racks, because when they are

         23  not properly maintained, they are even more of a

         24  problem than the individual racks, because you might

         25  have one part of the box that's broken out, what are
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          2  you going to do remove the whole box? And then you

          3  do also get into these issues in terms of how do you

          4  figure out which newspaper or which material goes

          5  into these boxes which have limited space.

          6                 So, while they may be a very good

          7  solution in certain areas of the City, I don't think

          8  they could be a solution throughout the City.

          9                 COUNCIL MEMBER KOPPELL: My questions,

         10  I guess the questions asked up to now have sort of

         11  been on the side of trying to restrict them, but I

         12  have a concern in this legislation sort of on the

         13  other side, and that's the insurance requirement.

         14  Because I do believe that we should be allowed

         15  distribution certainly of newspapers and any kind of

         16  opinion material.

         17                 Have you studied that? I mean, how

         18  much would this insurance cost? Would it preclude

         19  small newspapers, say a Chinese language paper, for

         20  instance, from having a news rack?

         21                 MR. KOVNER: Well, that is why we

         22  propose, and Council Member Moskowitz's Intro. 14

         23  had 100,000, 300,000 per incident insurance, and why

         24  we are, quite frankly, seriously troubled by 14-A,

         25  which is 500,000, 2 million under certain
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          2  circumstances, it won't cost publications that --

          3  the publications have general comprehensive

          4  liability policies generally and businesses do, and

          5  if they don't, they should, and 100 to 300 is not so

          6  high today, and it means naming the City as an

          7  additional insured. There may be some additional

          8  expense to get them named, but it shouldn't be

          9  major, because most publications carry this

         10  insurance anyway, and will think it's appropriate to

         11  provide a certificate of insurance to the DOT

         12  Commissioner as an obligation, which is why we

         13  propose that.

         14                 COUNCIL MEMBER KOPPELL: I think there

         15   -- perhaps some concern or some attention should be

         16  given to whether the same insurance should be

         17  required from everybody.

         18                 MR. KOVNER: The answer is, you know,

         19  we'd be pleased to work with you and have some

         20  perhaps gradation.

         21                 COUNCIL MEMBER KOPPELL: Thank you.

         22                 CHAIRPERSON LIU: Thank you.

         23                 Questions from Council Member Reyna.

         24                 COUNCIL MEMBER REYNA: Thank you,

         25  Chairman.
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          2                 I just wanted to propose this series

          3  of questions to any one of you. I'm not an expert

          4  like our Chairman Moskowitz or Chairman Liu.

          5                 How do you determine where to place

          6  your racks?

          7                 MS. COHEN: I can really only speak

          8  for the Village Voice, but I think in some respects

          9  I can speak for some of the other newspapers. We

         10  have an independent contractor and somebody who is

         11  on staff at the Village Voice whose job is primarily

         12  figuring out where the boxes should go.

         13                 The concern about abandoned boxes

         14  isn't really an issue that I think is an issue for

         15  the larger papers, because if a box isn't moving

         16  papers, these boxes cost us money, we'll move them,

         17  and we move them constantly.

         18                 COUNCIL MEMBER REYNA: I'm sorry. Just

         19  for the sake of time, if you have an independent

         20  contractor, how did they determine, what regulations

         21  did they follow in order to place them at what

         22  specific location?

         23                 MS. COHEN: Well, we have been

         24  following, and I believe all of the other major

         25  newspapers have been following the 1984 agreement,
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          2  so we've been trying to follow them.

          3                 You know, boxes also get moved by

          4  citizens and by bids and by other people who we

          5  can't always figure out who is moving --

          6                 COUNCIL MEMBER REYNA: Do you go back

          7  and question to see why they've been moved?

          8                 MS. COHEN: We are constantly, I can't

          9  speak to -- it may be seven days a week, but

         10  constantly going out and surveying the boxes. As I

         11  said, it's a big City, so we can't be every place at

         12  all times, but we are always out looking at the

         13  boxes and trying to make sure they're in compliance.

         14                 COUNCIL MEMBER REYNA: Do you believe

         15  that they're moved because it is a public safety

         16  issue?

         17                 MS. COHEN: Well, we've had boxes that

         18  have been stolen. I don't know, I can't really speak

         19  to the various reasons why sometimes they may be

         20  moved. I think sometimes they're moved by

         21  competitors. I think sometimes they're moved by

         22  citizens who think they're ugly or don't like them

         23  being in front of their house. I think they may be

         24  moved by the BIDs. I really can't speak with

         25  authority.

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            53

          1  COMMITTEE ON TRANSPORTATION

          2                 COUNCIL MEMBER REYNA: And as far as

          3  placing your newsracks at a certain location, is

          4  there any approval process by the City currently

          5  that regulates this placement?

          6                 MS. COHEN: No. Other than the 1984

          7  agreement, which many of us have been following,

          8  there isn't any -- to the best of my knowledge,

          9  there's no other regulation.

         10                 COUNCIL MEMBER REYNA: And my last

         11  question. I just want to know, has there been any

         12  attempt by the industry to improve the conditions in

         13  the interim of trying to pass this legislation, or

         14  working to amend the legislation. To improve the

         15  condition and address the concerns that have been

         16  mentioned by the public.

         17                 MS. COHEN: I can speak for myself

         18  that it's taken up a huge amount of my time since

         19  Council Member Dear proposed a bill last fall.

         20                 It's a huge group of businesses with

         21  very diverse interests, and I have, as have my

         22  colleagues, been working very hard to try to bring

         23  in as many people as we can to encourage them to

         24  self regulate in the meantime to go out. And we've

         25  been sharing the 1984 agreement, and encouraging
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          2  people to start putting stickers on their boxes that

          3  say where concerned citizens can get -- who they

          4  should get in touch with in order to register a

          5  complaint or a concern, to get them out of the

          6  crosswalks. We've been spending a lot of time trying

          7  to work together as a large group to get people to

          8  --

          9                 COUNCIL MEMBER REYNA: And once a

         10  person calls to complain, how long before that

         11  complaint is processed? Is there another entity that

         12  oversees those complaints?

         13                 MS. COHEN: Well, what we've been

         14  working together as a group to come up with is some

         15  sort of an association that could do so, a third

         16  party that could actually do so.

         17                 As of now there is an entity that

         18  does so for all of the newsrack owners in the City

         19  or even a good part of them. Most of us, most of the

         20  larger newspapers and many of the non-newspaper rack

         21  owners do have-- I don't know if they're staff

         22  members, independent contractors, et cetera, whose

         23  job it is to go out and, you know, maintain the

         24  boxes, clean the boxes, fill the boxes, et cetera.

         25                 MS. BOLAND: If I may just supplement
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          2  Ms. Cohen's answers?

          3                 COUNCIL MEMBER REYNA: Sure.

          4                 MS. BOLAND: Since January,

          5  approximately 25 to 30 publications have met

          6  together or in some way through telephone or e-mails

          7  supported some movement toward self-regulation.

          8                 I can't emphasize enough, newspapers

          9  and publications don't want their news boxes

         10  uncleaned, graffiti ridden in the crosswalks, it

         11  does not create goodwill. It's not the way we sell

         12  newspapers and distribute our publication. We want

         13  neat, clean boxes on corners where there's lots of

         14  traffic, but we want them out of the way of

         15  pedestrians, so a pedestrian wants to buy a

         16  newspaper or pick up a publication. We want all of

         17  these things and we want safety.

         18                 In order to achieve that, one of the

         19  issues we need to address is the different

         20  distribution cycles of each one of the publications.

         21  I represent USA Today, we're a Monday through Friday

         22  newspaper. If somebody calls in on Friday morning

         23  after the distribution has been made, you know, 48

         24  hours technically is Sunday, we're not there

         25  distributing Saturday night, Sunday morning. We
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          2  couldn't accommodate until Monday, but, you know,

          3  you're darn tootin things are going to be

          4  straightened out Monday morning. I can have somebody

          5  there within hours, and certainly within 24 hours.

          6  Some publications distribute weekly, so their cycle

          7  is different. Some publications distribute monthly.

          8  They refill at various time periods, they may be at

          9  every box throughout the City on a weekly basis or a

         10  biweekly basis --

         11                 COUNCIL MEMBER REYNA: And based on

         12  that timeline, I'm sorry?

         13                 MS. BOLAND: Then they refill, they

         14  maintain, they move back. But we have had a lot of

         15  problems with unknown people in the middle of the

         16  night moving our boxes, stealing boxes, and we

         17  cannot explain --

         18                 COUNCIL MEMBER REYNA: Just based on

         19  that timeline that you were just mentioning, that

         20  means that only when it's going to be refilled, are

         21  people really checking the boxes?

         22                 MS. BOLAND: Well, no, they're regular

         23  check-ups at various intervals. So, even on a 30-day

         24  cycle you would have someone there once a week, for

         25  most of the publications. I can't speak for the
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          2  timetable of every publication throughout, but for

          3  most publications they want to go back and refill.

          4                 If the box is empty then they'll fill

          5  it up again and distribute more material.

          6                 COUNCIL MEMBER REYNA: Is there a

          7  survey of notes taken to determine whether or not

          8  that box is safe, secured, and filled, not just

          9  filled?

         10                 MS. BOYLAND: Again, I can't speak for

         11  every publication, but most publications, most of

         12  the larger publications do keep some informal

         13  notation about where the boxes are and how the boxes

         14  have been maintained.

         15                 COUNCIL MEMBER REYNA: And what is

         16  done with that information? Is it taken back to the

         17  company and then reviewed so that if there is a

         18  broken window on the face of the news rack, the news

         19  box, that it's repaired immediately?

         20                 MS. BOYLAND: Absolutely, it is. But

         21  as part of the self-regulation, that the informal

         22  group of publications has tried to achieve, we were

         23  trying to create some sort of a monitoring system

         24  where we would do this together as a group and try

         25  to pool our resources.
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          2                 You know, some of the issues we need

          3  to address and iron out are, again, the various time

          4  frames, and expenses involved, the locations of the

          5  news racks, the number of news racks on the streets.

          6  Those are the issues that we were addressing and

          7  continued to address on a going forward basis so

          8  that we can achieve the well-maintained news racks

          9  out of the crosswalks in a safe area, but still New

         10  York corners, so that we can disseminate our

         11  information.

         12                 COUNCIL MEMBER REYNA: Thank you.

         13                 MR. KOVNER: I would only add that if

         14  we're able to do this on an industry-wide basis, we

         15  would have for the first time monitoring of all

         16  boxes. Right now each of the companies are

         17  monitoring their own boxes, and they're not doing

         18  anything about the other boxes.

         19                 What we're trying to set up is

         20  something where we'll monitor all boxes so that the

         21  non-compliant boxes may be evident and known and

         22  that we'll get early warning, everybody will get

         23  early warning as to problems with their own boxes.

         24                 CHAIRPERSON LIU: I believe that's

         25  what we're trying to do also.
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          2                 MR. KOVNER: I know you are. But let

          3  me say, DOT will tell you that they have limited

          4  funds, and they do have limited funds, and they have

          5  inspectors with other responsibilities, which is why

          6  we're prepared, if we can work together to get you

          7  in and do some of this ourselves for the first time.

          8                 CHAIRPERSON LIU: Thank you, Council

          9  Member Reyna, and your advisor.

         10                 Thank you for coming down this

         11  morning, and we're ready for our next panel.

         12                 MS. BOLAND: Thank you very much.

         13                 VICTOR KOVNER: Thank you very much.

         14                 COUNCIL MEMBER GERSON: Just as Mr.

         15  Kovner and colleagues leave, and don't sit down, you

         16  should know that the boxes at both the Riverdale and

         17  Spite and Dival Station (phonetic) in Riverdale

         18  frequently eat my quarters without giving me a

         19  newspaper.

         20                 CHAIRPERSON LIU: I'd like to call up

         21  Jeff Fligelman, from Gotham Writers Workshop; Andre

         22  Becker, from Gotham Writers Workshop, and also John

         23  Baxter from New York Press. And I will also notify

         24  the next panel that will testify after this panel,

         25  that would be Kenneth Stewart, from Community Board
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          2  4, Vanessa Gruen, from the Municipal Arts Society,

          3  and Ellen Cavanagh from Transportation Alternatives.

          4  You will proceed after this current panel. Thank

          5  you.

          6                 Mr. Fligelman. Thank you.

          7                 MR. FLIGELMAN: My name is Jeff

          8  Fligelman. I'm a writer, a teacher and a co-founder

          9  of Gotham Writers Workshop, a grassroots educational

         10  organization that was borne here in New York City.

         11                 Gotham Writers Workshop is a school

         12  which serves New York by offering creative writing

         13  classes, in areas such as poetry, playwriting,

         14  memoir and fiction.

         15                 We employ a full-time staff of 13

         16  people, and over 100 part-time teachers.

         17                 Unfortunately, the pending

         18  legislation puts all of these jobs at risk.

         19                 We all live here in the City, we want

         20  to be good neighbors, and we appreciate that our

         21  newsracks need to be regulated.

         22                 We agree that the racks should not be

         23  in crosswalks, driveways, next to fire hydrants and

         24  bus stops or in front of entrances to subways.

         25                 The rack should be kept in good

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            61

          1  COMMITTEE ON TRANSPORTATION

          2  repair and damaged racks should be removed

          3  expeditiously.

          4                 Further, we believe that the biggest

          5  problem on the streets involves the over 1,000

          6  abandoned racks and the few owners who shirk their

          7  responsibilities.

          8                 Just as a single broken down house

          9  can cast a pall over an entire block, a single

         10  abandoned box can have a similar effect on a row of

         11  well-maintained newsracks.

         12                 Bill number 14 addresses all of these

         13  major concerns and I urge the Committee to consider

         14  that bill.

         15                 Unfortunately, Bill Number 14-A puts

         16  our school at risk by ceding too much authority to

         17  the DOT.  I am not crying wolf. In the past, when

         18  this issue has arisen, DOT drafted its proposed

         19  rules which I have here. They explicitly banned

         20  plastic news racks.

         21                 The purpose of the rules was clear,

         22  to remove all of our racks from the streets, and the

         23  effect was clear, we would face bankruptcy, as we

         24  could not afford to lose the investment we made and

         25  then turn around and purchase metal racks that cost
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          2  twice as much.

          3                 Among other things, 14-A gives the

          4  Commissioner the authority to regulate the painting

          5  of newsracks. Our racks are not painted because they

          6  do not rust. But if the Commissioner decided that

          7  all racks have to be blue, we would again lose all

          8  of our racks.

          9                 14-A scares me because it goes far

         10  beyond what is needed. Again, let me say that we

         11  understand the need for regulation, and we support

         12  number 14, which provides a solution. But I ask you,

         13  please don't cede unnecessary authority to a

         14  Department that has already made it clear that it

         15  would like to dismantle our organization.

         16                 In simplest terms, if 14-A is passed

         17  as written, no one here could guarantee that if we

         18  place our racks appropriately, maintain them

         19  properly, and carry the necessary insurance that we

         20  will be able to continue to use our newsracks.

         21                 We teach creative writing. We're not

         22  rich, and we cannot afford to litigate this issue.

         23  Instead we look to you, members of the Committee, to

         24  protect not only our first amendment rights, but our

         25  livelihoods.
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          2                 We hope to have input into this

          3  process, and we hope to work with you and we are

          4  available to meet at any time.

          5                 In closing, we're confident that the

          6  Council can pass a law which serves the needs of the

          7  City without closing down our school.

          8                 Thank you, and I'm glad to answer any

          9  questions.

         10                 CHAIRPERSON LIU: Thank you.

         11                 Andre Becker. You're together, all

         12  right. And then we'll have John Baxter from New York

         13  Press.

         14                 MR. BAXTER: Hi. I'm John from New

         15  York Press, and we're a weekly publication, 116,000

         16  per week every Tuesday that comes out, about 85

         17  percent in Manhattan, and the boxes are just, you

         18  know, basically 50 percent of our distribution, the

         19  rest is in retail stores, et cetera, and I can't say

         20  enough, how this is just such a predominant thing

         21  with us, as far as keeping the paper going, et

         22  cetera. And just again, to reiterate, to really

         23  support the 14, what we're trying to set up, we've

         24  been meeting or our second time, a Committee of the

         25  Papers, which you've been informed of, and there was
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          2  a full show of hands the last time we met, which was

          3  Monday afternoon, that we want to self regulate. We

          4  have two bids from independent contractors, who will

          5  be available 24/7 to take phone calls, answer

          6  complaints, fix boxes, and we're all in complete

          7  support of this, and, you know, it's an

          8  unprecedented event. This is the first time we've

          9  ever done this. So, I think that should really be

         10  taken into consideration, too, because beforehand it

         11  was everybody just looking out for their own

         12  interests, and now we're prepared to go the more

         13  straightforward route.

         14                 CHAIRPERSON LIU: Thank you. When you

         15  say you're in full support of this, you're talking

         16  about this legislation we have proposed in front of

         17  us?

         18                 MR. BECKER: 14.

         19                 CHAIRPERSON LIU: Okay, thank you.

         20                 Thank you very much for your time

         21  this morning. Do you want to add something?

         22                 MR. FLIGELMAN: Just if there's any

         23  question about my testimony, I'd be glad to better

         24  elucidate it. I said a lot of things here quite

         25  quickly, about basically the future of our school.
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          2  And I appreciate how the Council is trying to

          3  balance these concerns, the First Amendment right

          4  and the problem on the street, and I just think, I

          5  know the Council can do it, and I just pray that the

          6  Council will focus on the real problem at hand, and

          7  legislate to resolve that problem. I'm sort of

          8  repeating myself, I apologize.

          9                 CHAIRPERSON LIU: Thank you very much.

         10                 The next panel, Kenneth Stewart from

         11  Community Board 4. Vannessa Gruen from the Municipal

         12  Arts Society and Ellen Cavanagh from Transportation

         13  Alternatives.

         14                 And following this panel will be Lou

         15  Sepersky, Mitchell Balmuth, and Michael Demma.

         16                 Mr. Stewart.

         17                 MR. STEWART: Thank you very much. I

         18  am here as an official spokesperson for two groups.

         19  For the last three years I've been the co-chair of

         20  the Transportation Committee of Manhattan Community

         21  Board No. 4, which is the Chelsea and Clinton

         22  district of Manhattan. I also am the current

         23  president of the Council of Citizens with Low Vision

         24  International, and as you see from my cane, I do

         25  represent a disabled population. It's quite a large
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          2  disabled population, we call ourselves low vision or

          3  partially sighted, and the definition of a

          4  low-vision person is somebody who has enough vision

          5  to get into trouble but not enough to get out of it

          6  again. And, so, we have a big stake on how safe our

          7  sidewalks and crosswalks are.

          8                 The neighborhoods that we represent

          9  in Community Board 4 are very strongly opposed to

         10  the present situation with newspaper racks. We've

         11  had a number of meetings, we've passed resolutions,

         12  and overwhelmingly, the sentiment in our

         13  neighborhoods is that these are a major problem,

         14  both aesthetically and in terms of safety of the

         15  pedestrian population, only once in all of our

         16  meetings and hearings have I heard one person speak

         17  about how convenient it is to get one of these

         18  publications on the corner, and I would love to be

         19  given the names of some of the people that we heard

         20  about earlier who can't possibly get to their

         21  neighborhood delicatessen and the newspaper stand,

         22  but can get to the corner.

         23                 I don't know how many people that are

         24  like that. I have never met any. And in our

         25  neighborhoods, we strongly support the businesses of
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          2  our small delicatessens, and we'd like the

          3  entrepreneurs and newspaper stands.

          4                 Just Sunday I believe the New York

          5  Times reported that there is something like 300

          6  newspaper stands in New York City. Now, basically

          7  what we oppose is any additional obstructions in any

          8  part of the corner quadrant.

          9                 I think the corner, we think the

         10  corner quadrant should be sacrosanct. That's

         11  pedestrian space. Particularly in our neighborhoods

         12  where the very heavy pedestrian circulation and very

         13  narrow sidewalks presently.

         14                 I have snapshots in my pocket of some

         15  of the most egregious corners, and the newspaper,

         16  the publication distribution boxes, sometimes fill a

         17  full half of the full width of the crosswalk. They

         18  block the landing of the crosswalk so much that it's

         19  specifically a safety hazard for the pedestrians

         20  trying to come across and clear the intersection

         21  before the traffic bears down on them. So, it's a

         22  major hazard.

         23                 In terms of the low-vision

         24  population, and also the blind and visually impaired

         25  population, we are currently encouraging the City of
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          2  New York to begin installing accessible pedestrian

          3  signals. Accessible pedestrian signals are devices

          4  that give the people the walk and do not walk

          5  information, non-visually.

          6                 CHAIRPERSON LIU: Thank you, Mr.

          7  Stewart. I'd like everybody to keep their testimony,

          8  because we do have a lot of people who would like to

          9  provide comments --

         10                 MR. STEWART: Okay.

         11                 CHAIRPERSON LIU:-- Relevant to the

         12  newsrack issue.

         13                 MR. STEWART: Fine. Well, the point is

         14  that, and I can show on these snapshots that these

         15  newspaper boxes love to chain themselves to the

         16  nearest utility poll to the crosswalk, on the corner

         17  of Ninth Avenue and 42nd Street and also Eighth

         18  Avenue and 42nd Street, there's so many boxes that

         19  half of the landing is blocked and the utility poll

         20  adjacent to the crosswalk is blocked. That is where

         21  the access to the pedestrian signal would be. The

         22  person who cannot see the walk sign pushes the

         23  button and it makes a sound. It's called a locator

         24  tone, it helps the blind person know where they are

         25  when they are approaching the other side it let's
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          2  them beacon in to that sound, and it also has a

          3  vibrating arrow for somebody who is both visually

          4  impaired and hearing impaired, to know when it's a

          5  walk signal.

          6                 So, it's very important that the

          7  utility polls also be clear of any obstructions.

          8                 I have a couple of questions for the

          9  Committee. One is, there's at least one member of

         10  our community board who openly talks about whenever

         11  he sees a newspaper box in the wrong place, he picks

         12  it up and throws it in the nearest dumpster. I want

         13  to know, is that against the law?

         14                 I also heard about one neighborhood

         15  where people deliberately hack off the chains and

         16  throw away or remove newspaper racks, I'm wondering

         17  are they violating the law?

         18                 The third question is, if somebody

         19  who wants to distribute free publications come along

         20  and inhabits the box of some other publication, is

         21  that violating any law or rule?

         22                 Thank you very much for listening.

         23                 CHAIRPERSON LIU: Thank you.

         24                 Vanessa Gruen from the Municipal Arts

         25  Society.
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          2                 MS. GRUEN: Good morning. My name is

          3  Vanessa Gruen, and I'm with the Municipal Arts

          4  Society, and this is not in my testimony but I do

          5  want to make one point, and that is, I attended all

          6  the hearings on this in last November and December,

          7  and I sat there while the publishing industry

          8  promised that they would start some self-regulating

          9  process, and to this date, I don't know of any

         10  process that has been started, and I think now

         11  they're claiming again they're going to start it

         12  because we're again in front of the Council

         13  repeating the same issue that has come to the

         14  Council many, many times before.

         15                 And I think if we would see some

         16  movement, that the publishing industry would

         17  actually try to self-regulate, we would be maybe a

         18  little more comfortable with their position, but we

         19  are at this point not comfortable that they will do

         20  this.

         21                 But basically, I want to say that

         22  these proposed regulations have been thoughtfully

         23  and carefully drafted and stay persistent with the

         24  protection of a free press assured by the First

         25  Amendment to the constitution. We wish to respect
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          2  this intent and we will gear our remarks with this

          3  in mind.

          4                 Our own lawyers are confident that

          5  this bill successfully addresses any tenable

          6  constitutional objections to regulation of

          7  newsracks. We would be happy to share our specific

          8  legal views with any member who is interested.

          9                 We have several suggestions that we

         10  think would improve the legislation. We would like

         11  to add to section B6 that all newsracks should be

         12  placed ten feet off the corner quadrant as is

         13  currently required for all street furniture.

         14                 Also, most newsracks on the streets

         15  now are generally no more than 40 inches high. We

         16  think that 50 inches, as would be allowed by Section

         17  B1 is far too high.

         18                 Prohibiting placement of racks within

         19  bus stops is important, especially for safety

         20  reasons. We suggest that the same consideration

         21  apply to taxi stands and that Section B 6 should be

         22  expanded to cover them.

         23                 A definition of bus stops and taxi

         24  stands should be added that includes both the curb

         25  area and adjacent sidewalks to the building line.
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          2                 The section on insurance needs to be

          3  clarified in consultation with insurance experts. It

          4  appears likely to us that the proposed language will

          5  not suffice.

          6                 First, $500,000 is probably not an

          7  adequate sum to cover even one claim for serious

          8  injuries.

          9                 Second, we question whether insurance

         10  would be available, which would without additional

         11  premium renew the dollar coverage any time that the

         12  established dollar coverage has been exhausted.

         13                 The enforcement of these regulations

         14  is what will make these regulations meaningful.

         15                 I would like to be assured that the

         16  six newsracks that are on my block, which are

         17  clearly in violation of the rules proposed here,

         18  would actually be removed if their owners failed to

         19  comply.

         20                 Owners will only comply if the fines

         21  in enforcement are rigorous enough. Under the

         22  proposed regulations, if you get a violation and go

         23  to the Environmental Control Board and lose, you

         24  have seven days to correct the problem. This is a

         25  toothless penalty. If you are caught violating the

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            73

          1  COMMITTEE ON TRANSPORTATION

          2  regulations, you should lose the right to that

          3  location. If you lose at ECB and don't correct the

          4  violation, and don't pay the fine ten times, you

          5  lose the right to not have boxes for only months.

          6  This is not a serious penalty.

          7                 Furthermore, allowing newsracks to

          8  remain empty for as long as 21 days, merely

          9  encourages their use for advertising purposes,

         10  rather than for legitimate distribution of

         11  periodicals.

         12                 Both the seven and the 21-day period

         13  in section 3.2 should be shortened drastically.

         14                 In closing, we endorse the concept

         15  the rules promoting greater uniformity of design,

         16  color and materials should be adopted.

         17                 Higher aesthetic quality could make

         18  newsracks more acceptable to a public which now

         19  finds them an affront. I can vouch for that, having

         20  recently seen the benefit of superior and uniform

         21  newsrack design in Atlanta, Georgia.

         22                 We believe that the best approach to

         23  this goal would be to empower the Department of

         24  Transportation to adopt regulations pertaining to

         25  design, color and materials.

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            74

          1  COMMITTEE ON TRANSPORTATION

          2                 Thank you very much.

          3                 CHAIRPERSON LIU: Thank you. Ellen

          4  Cavanagh.

          5                 MS. CAVANAGH: Good morning. My name

          6  is Ellen Cavanagh, I'm the -- it's not coming

          7  through? I'm the Campaign Coordinator for

          8  Transportation Alternatives. (Not using microphone.)

          9                 Okay. My name is Ellen Cavanagh, and

         10  I'm the Campaign Coordinator for Transportation

         11  Alternatives.

         12                 We're the City's advocate for

         13  pedestrians and cyclists, with 5,000 members across

         14  the five boroughs, TA is the largest pedestrian

         15  advocacy organization in the United States.

         16                 Because there are so many people who

         17  want to speak after me, I don't want to repeat

         18  what's already been said. I think the Council has

         19  made a very good point on this issue and that

         20  Commissioner Weinshall's points must be taken into

         21  consideration also.

         22                 But I do want to say that

         23  Transportation Alternatives supports proposed Intro.

         24  14-A, which regulates the placement and maintenance

         25  of newsracks. Safe and free-flowing sidewalks are
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          2  critical to New York's economic health and quality

          3  of life, however, many sidewalks as we talked about

          4  are too narrow to accommodate the heavy volumes of

          5  foot traffic that travel them each day. The City has

          6  to begin a capital construction program to widen

          7  sidewalks in parts of the city where pedestrians are

          8  flowing into the streets and roadways everyday.

          9                 Right now, however, we have to make

         10  the most efficient and equitable space that we have.

         11  In addition to the newsracks we're discussing today,

         12  we do daily battle with illegally parked vehicles,

         13  turning cars at driveway curb cuts, illegal vendors,

         14  abandoned scaffolding, Jersey barriers, security

         15  planters, disconnected pay phones, on and on and on

         16  and on.

         17                 CHAIRPERSON LIU: Right, and we

         18  recognize that there are other problems.

         19                 MS. CAVANAGH: Right. And I will get

         20  to my point.

         21                 No less than five agencies are

         22  involved with regulating and permitting, and

         23  clearing and maintaining what goes on on the

         24  sidewalk, but there's no authority to hold

         25  accountable to this.
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          2                 The DOT is the most logical agency to

          3  grant that authority to.  The TA urges the City to

          4  apply the success of its Highway Quality Assurance

          5  unit to the sidewalks with a Sidewalk Quality

          6  Assurance Unit.

          7                 Regulating newsracks would be part of

          8  that authority.

          9                 The original legislation does not

         10  adequately empower the Department of Transportation

         11  to regulate newsracks where pedestrian safety and

         12  mobility are concerned.

         13                 Important clauses in Intro. 14 are

         14  too vague to ensure that newsracks are never placed

         15  in such a way that creates dangerous conditions for

         16  pedestrians, inhibits their movement, obstructs

         17  their vision or limits safe access to crossings.

         18                 For this law to be effective, the DOT

         19  must be able to clearly define conditions under

         20  which the sidewalk is considered obstructed.

         21                 Likewise, there must be a way to

         22  measure the degree to which conditions on the

         23  sidewalk compromise pedestrian safety and mobility.

         24  And the DOT is the agency to do that.

         25                 The TA suggests using a modified
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          2  version of a federal pedestrian level of service

          3  measurement. It's a standard that determines the

          4  level of pedestrian crowding. It's very similar to

          5  how we measure our roadways, and how they serve our

          6  drivers.

          7                 The City should use the standard to

          8  determine the permitting of newsracks in addition to

          9  the fixed tolerated distances that we've established

         10  in both 14-A and number 14.

         11                 In addition, the law should include a

         12  simple provision that requires vendors to post the

         13  DOT's Call DOT Help Line on the news boxes

         14  themselves, that has worked very well, again, for

         15  their roadway infrastructure repair program.

         16                 That's all basically I have to say

         17  about that. Thank you.

         18                 CHAIRPERSON LIU: Thank you for your

         19  comments and questions.

         20                 We have been joined by Council Member

         21  Gale Brewer from Manhattan. She's actually been with

         22  us for awhile, and we've been joined by Council

         23  Member Eric Dilan Martin from Brooklyn.

         24                 Thank you very much for coming down

         25  today.
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          2                 MR. STEWART: Thank you.

          3                 CHAIRPERSON LIU: The next panel is

          4  Lou Sepersky, Mitchell Balmuth and Michael Demma.

          5  And following these three gentlemen will be our next

          6  panel of Willa Hutner, Michael Godino, and Rita

          7  Hirsch.

          8                 MR. SEPERSKY: Distinguished members

          9  of the Council, my name is Lou Sepersky. I am

         10  appearing as a private individual as a result of a

         11  conversation I had yesterday with Counsel to the

         12  Committee Mitchell Schwartz, in the course of a

         13  conversation on another bill, which I will be

         14  testifying immediately after this. I suggested that

         15  the honor boxes, the newspaper lock boxes be

         16  designed in such a way at each end to have a tongue

         17  and groove arrangement so that individual boxes,

         18  when they are placed, could be added to the existing

         19  boxes in a way so they would not wander around

         20  individually. The tongue and groove is a fairly

         21  standard carpenters device to make sure that the

         22  things stay merged.

         23                 The Municipal Arts Society call for

         24  standardized characteristics, in terms of size and

         25  design and so on, lends itself to this, and I think
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          2  it would minimize the fact that the honor boxes

          3  would wander away from where they're placed, if they

          4  were designed in such a way as to be merged with the

          5  existing groups.

          6                 Thank you. I didn't mean to get

          7  involved in this issue, but I did want to put that

          8  on the record.

          9                 CHAIRPERSON LIU: Thank you.

         10                 Mr. Balmuth.

         11                 MR. BALMUTH: Hi. I don't know if you

         12  could hear me. I can raise my voice, if you can't.

         13                 CHAIRPERSON LIU: Try speaking into

         14  the microphone. Bring it nearer to you.

         15                 MR. BALMUTH: Okay.

         16                 My name is Mitchell Balmuth and I've

         17  been a plaintiff in two First Amendment lawsuits

         18  against the City and we've been successful in both,

         19  and I see lots of problems in this law, which will

         20  create problems for the City, the taxpayers, and,

         21  you know, the City winds up paying lots of extra

         22  money in these lawsuits.

         23                 First of all, I think we're losing

         24  the fact, the idea that this main legislation should

         25  be looking at the First Amendment aspect. The First
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          2  Amendment aspect is a primary concern in any free

          3  society. We should be looking at that.

          4                 Laws and regulations, if narrowly

          5  tailored to meet real concerns, are definitely

          6  necessary. And I am not arguing the fact that some

          7  sort of legislation needs to come about out of this,

          8  but they need to be dealing with public health and

          9  safety only where necessary. And laws about beauty

         10  and inconvenience are too subjective.

         11                 Before I left my house my wife said

         12  to me, wouldn't it be a beautiful thing in

         13  Afghanistan to see a bunch of graffiti-lined news

         14  boxes on the streets of their cities. I mean, beauty

         15  is in the eyes of the beholder, and that should not

         16  be legislated any type of thing where color or

         17  design should take effect, and any laws restricting

         18  a first amendment should be things that are

         19  absolutely real problems, and the real problems do

         20  exist.

         21                 I'm a citizen. I know that they need

         22  restrictions, such as no boxes in the corner

         23  quadrants and the crosswalks, bus stops, curb cuts,

         24  these are dangerous things and they need to be

         25  legislated, and there needs to be adequate
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          2  enforcement in this legislation. However, I find

          3  that this enforcement you have in this legislation

          4  too onerous, and I'll talk about that in a few

          5  minutes.

          6                 One of the main reasons why I came

          7  interested in this whole thing is because I find

          8  certain things here in this legislation could later

          9  affect art vendors, which my wife is an artist and

         10  an art vendor. I also represent -- here representing

         11  the Group Artist, whose President is Robert

         12  Letterman, and we feel that some of the things in

         13  this legislation could affect art vendors later on.

         14                 In particular, the rule that says

         15  that you can't have any of these news boxes around

         16  the perimeters of parks, especially Central Park.

         17                 Now, I went around Central Park the

         18  other day myself, walked the whole distance of the

         19  park, there are zero news boxes around Central Park.

         20  So, what I'm saying, if it's not a problem, it

         21  shouldn't be in the legislation.

         22                 Yes, crosswalks should be in the

         23  legislation, but if it's not a problem, it shouldn't

         24  be here. We're talking about the First Amendment.

         25  Now, one of the other Councilman, he left already, I
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          2  think it was Mr. Koppell, mentioned the thing about

          3  insurance.

          4                 Insurance might not be a big deal to

          5  the New York Times, or even to the Gotham Writers

          6  Association, but what if an individual wanted to

          7  start a new newsletter, a political newsletter, and

          8  he would put out his information, and he wanted to

          9  put it in his plastic news boxes. An insurance thing

         10  to him might be a huge problem, to come up with 300,

         11  400,000. I understand that we don't want people hurt

         12  by these news boxes, and there should be some laws

         13  in here about these news boxes being too easily

         14  flipped over in wind storms and whatnot, but to

         15  require insurance on every news box could be a prior

         16  restraint to the First Amendment.

         17                 Now, enforcement. I've had a lot of

         18  dealings with the DOT being on the streets of

         19  Manhattan. The DOT does not enforce any of the

         20  existing laws right now dealing with planters.

         21                 There are at least -- every time I do

         22  a freedom of information request about a planter, I

         23  find out that 90 percent of the planters on the

         24  streets are illegal. They don't have the power. They

         25  even agreed that they didn't have the power to
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          2  enforcement. So, what happens when this happens? A

          3  group of people get together and say let's complain

          4  about a particular publication. Why might they want

          5  to complain about the publication? Maybe they don't

          6  like the sexually explicit ads in the back of the

          7  newspaper. And all of a sudden, the 79th Street

          8  Neighborhood Association gets all the people to call

          9  in complaints about the Village Voice or the New

         10  York Press because they don't like that particular

         11  aspect of the newspaper, so what happens is the

         12  enforcement becomes selective.

         13                 There is no way that the Department

         14  of Transportation can enforce any of these laws.

         15  It's absurd to think about, even the Commissioner

         16  agreed that it was absurd to think about it. So,

         17  what happens is the enforcement becomes selective,

         18  only individual groups that get people to complain,

         19  businesses that get people to complain, wind up

         20  enforcing these laws, and we could wind up with

         21  certain publications being over-enforced because of

         22  what's in the content of the newspapers.

         23                 The ECB Court: None of these

         24  newspapers have ever dealt with the ECB Court.  As

         25  an art vendor, I've dealt with the ECB Court many
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          2  times. First of all, they can rule by edict.  In

          3  other words, they can put out a memo saying, which

          4  they did in my particular last case about the Parks

          5  Department, that you need to have a Parks Department

          6  permit, regardless of what the Criminal Courts

          7  ruled, they kept this in there and every time you

          8  went in and you were selling art work without a

          9  Parks Department permit they didn't listen to any

         10  issues. They do not deal with constitutional

         11  questions.

         12                 If you bring up the First Amendment

         13  to the ECB court, they say we don't deal with First

         14  Amendment issues. We don't deal with 14th Amendment

         15  issues, we don't deal with selective enforcement.

         16  They do not deal with any of these things. And

         17  fines. One-hundred to $300, those fines could add up

         18  and put a small business out of business.

         19                 Sure, the New York Times can pay

         20  their fines, they can have the lawyer go to the ECB

         21  court hearings, and there's no problem. The small

         22  publication winds up with $15,000 in fines. They're

         23  out of business. If this is truly a First Amendment

         24  activity, nobody should be able to tell them they

         25  can't publish and put their newspapers out in these
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          2  boxes.

          3                 You know, the confiscation policy of

          4  this First Amendment materials is much more onerous

          5  even if it is in the vending code. In the vending

          6  code it says if I have my property taken, which I've

          7  had on many occasions, I can get my property back on

          8  demand. I don't have to wait for an ECB Court

          9  hearing.  I might not be able to go back to that

         10  same location, unless I want to get my property

         11  confiscated again, but I don't have to wait to pay a

         12  fine, I don't have to wait for a decision. This is

         13  First Amendment material. We don't want the First

         14  Amendment material in some DOT warehouse, a Police

         15  Department warehouse, being thrown in the garbage

         16  somewheres.

         17                 And as far as the thing about the

         18  rules and regulations, about the Commissioner

         19  promulgating rules, I tried to explain the other day

         20  at -- the newspaper had a meeting, at USA Today, I

         21  tried to explain it would be very difficult to get

         22  the Commissioner not to have powers to regulate.

         23                 Every Commissioner I know, for

         24  instance, the Parks Department had the right to

         25  regulate in the parks, and we never denied that. But
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          2  when the rights to regulate go against your laws,

          3  that's where you should be concerned, and this is an

          4  Appellate Court decision on my Criminal Court case.

          5  Yes, I was arrested for selling artwork without a

          6  permit, and it says, "An administrative agency

          7  cannot, by its regulations, affect its vision of

          8  societal public choices, citations omitted, and may

          9  adopt only rules and regulations which are in

         10  harmony with the statutory responsibilities it has

         11  been given to administer. The agency cannot make

         12  unlawful what the Legislature still has on the books

         13  as lawful." Matter of Campaign v. Scholer, and then

         14  there's a citation.

         15                 The point is here that if you allow

         16  the Commissioner to have anything to do with beauty

         17  or aesthetics, you are treading on thin water with

         18  the First Amendment. The only thing that the

         19  Commissioner should have the powers to do are what's

         20  strictly mentioned in this law, and it should be --

         21  and this City Council should put a higher scrutiny

         22  on that Commissioner, to make sure that they don't

         23  make any regulations that are not in harmony with

         24  this body.

         25                 Thank you very much.
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          2                 CHAIRPERSON LIU: Thank you for your

          3  comments.

          4                 We have Michael Demma.

          5                 MR. DEMMA: Yes, good morning. Is that

          6  clear?

          7                 CHAIRPERSON LIU: Wonderful.

          8                 MR. DEMMA: My name is Michael Demma,

          9  and I work for the Transit Authority. And about a

         10  year and a half ago I was just amazed about the

         11  amount of these plastic magazine racks that were all

         12  over the City. Everywhere, anywhere, subway stations

         13  entrances, bus stops, crosswalks, and I didn't see

         14  any improvement for the time which I do live in this

         15  town which is 20 years now.

         16                 So, I submitted a report to the

         17  Mayor's Office a year and a half ago, and those were

         18  my photographs that you saw on the tripod earlier,

         19  and the reply came back to me from Iris Weinshall,

         20  thanking me for my work and affiliation with that.

         21  And she did not know that it was as poor a condition

         22  as it is regarding safety, sanitation, an

         23  embarrassment, people coming from all over the world

         24  on tour buses and they walk crosswalks and they see

         25  this, and I can't imagine what they think of us to

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            88

          1  COMMITTEE ON TRANSPORTATION

          2  see the greatest City in the world, concrete towers,

          3  beautiful buildings, with these little plastic

          4  magazine, yellow, red, upside down, in and out,

          5  every which way, absolutely an embarrassment. And

          6  for these people who I finally met, and be

          7  representatives and to tell me here that they're

          8  keeping things in order is a bit much, you know? I'm

          9  just overwhelmed with that. And it goes on.

         10                 I did this project about a year and a

         11  half ago, West 4th Street and Sixth Avenue, at the

         12  bus stop. There may have been two, three of these

         13  racks, and I look at them today, two months later,

         14  there is at least ten right on the bus racks there.

         15  It's incredible, at the bus stop.

         16                 So, how do people who were trying to

         17  get off the bus, maybe a handicapped person, or it's

         18  just -- regulation has to be controlled by DOT as

         19  soon as possible. They haven't improved anything. I

         20  do respect the New York Times and the Post, they are

         21  major papers, they do have some worthiness to their

         22  cause here, but these other publications here, like

         23  excuse me for bringing you guys in here today, here

         24  the Learning Annex, I mean, I see this guy more on

         25  the streets of the City than I do my wife, you know,
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          2  and the Writers Workshop here, and all these other

          3  ones that tag along here, like the real estate in

          4  the Poconos, and you name it, we got it.

          5  Unemployment news. I can't understand why that's

          6  allowed on the streets. The streets are crowded

          7  enough, maybe we should replace them with bicycle

          8  racks, that might be a nice idea, no?

          9                 But to see them all over, it's just

         10  overwhelming. They don't care. I really don't have

         11  much to say, except I think you know how I feel.

         12                 CHAIRPERSON LIU: We do know how you

         13  feel.

         14                 MR. DEMMA: I don't want to take too

         15  much time. But that was the point made. Be well,

         16  everybody.

         17                 CHAIRPERSON LIU: Thank you very much.

         18                 Hold on. We may have some questions

         19  for you. Hold on for a sec.

         20                 COUNCIL MEMBER KOPPELL: I wanted to

         21  just say that I'm impressed with your civic activism

         22  and your willingness to put your own time into it.

         23  Thank you.

         24                 And you should understand, and I'm

         25  not saying that it isn't a legitimate concern,
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          2  because it is.

          3                 MR. DEMMA: Right.

          4                 COUNCIL MEMBER KOPPELL: But we run

          5  afoul, as was indicated if you heard Mr. Kovner's

          6  testimony, and he's very knowledgeable on this --

          7                 MR. DEMMA: Mr. Who?

          8                 COUNCIL MEMBER KOPPELL: Mr. Kovner,

          9  the lawyer for the New York Times.

         10                 MR. DEMMA: Yes.

         11                 COUNCIL MEMBER KOPPELL: We have a

         12  problem that you should understand with the courts

         13  having said that freedom of speech allows for a lot

         14  of this material, including, and you may have heard

         15  my question --

         16                 MR. DEMMA: Including advertising?

         17                 COUNCIL MEMBER KOPPELL: Including

         18  advertising. It's something we'll look into further,

         19  but the testimony we've heard so far, I know the

         20  Council has looked into it, would indicate that our

         21  hands are somewhat tied.

         22                 MR. DEMMA: With all respect to you,

         23  what happens if everyone, in an attempt to send out

         24  the Yellow Pages decided to put their business on

         25  the streets of this town?

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            91

          1  COMMITTEE ON TRANSPORTATION

          2                 COUNCIL MEMBER KOPPELL: I think

          3  that's a very interesting question.

          4                 MR. DEMMA: I mean, we'd be

          5  overwhelmed.

          6                 COUNCIL MEMBER KOPPELL: It deserves

          7  further study.

          8                 MR. DEMMA: Thank you, too.

          9                 CHAIRPERSON LIU: Thank you.

         10                 MR. DEMMA: Have a nice day.

         11                 CHAIRPERSON LIU: Willa Hutner from

         12  Civitas; Rita Hirsch; and Michael Godino, from the

         13  Queens Independent Living Center.

         14                 Following this panel we will have a

         15  number of people who have indicated they would

         16  testify on both 14-A, as well as 116-A, and at this

         17  time I would ask them to, this is the following

         18  panel to just talk about 14 and then come back when

         19  we've discussed 116.

         20                 The panel following this group of

         21  three will be Bette Dewing; Liberty Reese; Christine

         22  Donovan; and Alison Schumer.

         23                 And that will be our final panel on

         24  14-A.

         25                 Ms. Hutner.
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          2                 MS. HUTNER: Good morning, Chairman

          3  Liu, gentlemen. I am Willa Hutner, a board member of

          4  Civitas Citizens, Inc. We thank you for this

          5  opportunity to address important issues to relating

          6  to use of the City's sidewalks.

          7                 Civitas is an all volunteer public

          8  interest organization, some 2,000 members strong.

          9                 CHAIRPERSON LIU: Sorry about that,

         10  please proceed.

         11                 MS. HUNTER: It's an outstanding

         12  example of citizen participation.

         13                 For more than 20 years, Civitas'

         14  present principle concerns have related to issues of

         15  urban planning and neighborhood life in the Upper

         16  East Side in East Harlem. Civitas deplores the

         17  unrestricted chaos caused by the proliferation of

         18  newsracks and vendor boxes on our sidewalks, and

         19  urges that legislation along the lines proposed by

         20  Council Member Eva Moskowitz, Intro. Number 14-A, be

         21  enacted by the Council.

         22                 Civitas starts with the premise that

         23  the sidewalks of New York, celebrated in legend and

         24  song, belong to the public, and are not the private

         25  purveyors of merchandise, including printed matter.
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          2                 Our sidewalks, homely as some of them

          3  may be, perform a host of functions that are vital

          4  to the every day life of this City.

          5                 First and foremost, they provide a

          6  safe and efficient means for pedestrians to get to

          7  their destination, or for that matter to no

          8  destination at all.

          9                 Secondly, sidewalks have a logical

         10  and convenient venue for essential municipal

         11  services, such as the siting of bus stops, the

         12  placement of street lights, lampposts, fire hydrant,

         13  air quality monitors, a collection of trash and

         14  littering baskets, the locating of postal service

         15  mail boxes and the planting of trees.

         16                 Given the many demands made on such

         17  limited space, common sense compels the conclusion

         18  that the use of sidewalks for private purposes must

         19  be the subject of strict regulation.

         20                 Over the past 15 to 20 years,

         21  newsracks and vendor boxes have been totally

         22  unregulated. They have multiplied, usually in the

         23  most congested areas where there is the least room

         24  to accommodate them. The time has long passed for a

         25  system to be put in place; for the even-handed
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          2  regulation of these unsightly intrusions on our

          3  public space.

          4                 No one can plant a tree to bring

          5  shade and oxygen to a sidewalk without securing

          6  approval of the Department of Transportation. By

          7  what logic is a for-profit vendor of seminar

          8  services, and advertisement laden neighborhood

          9  newspaper, or even the New York Times exempt from

         10  such oversight.

         11                 The First Amendment to the

         12  Constitution of the United States does not preclude

         13  reasonable and consistent regulation. I will depart

         14  from the text to say that we seem to be seeing a

         15  conflict between First Amendment protection and

         16  regulation, which is something that is your role and

         17  responsibility under the police power.

         18                 The First Amendment does not

         19  guarantee a publisher's right to put a news box in a

         20  bus stop or in the corner quadrant, or so close to a

         21  hydrant that it keeps it from functioning in case of

         22  fire. It protects his right to publish, to

         23  disseminate, to distribute whatever system he

         24  chooses. It does not protect him against abiding by

         25  standards of cleanliness, standards of maintenance,
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          2  perhaps even attractiveness.

          3                 Wherever you go in the City, there is

          4  ample evidence that the unregulated placement of

          5  newsracks and vendor boxes has gotten out of hand.

          6  We submit as part of this testimony a series of

          7  photographs taken within the past ten days on a

          8  stretch of Lexington Avenue, between 86th and 96th

          9  Streets, and you have them at the end of your

         10  package.

         11                 They graphically demonstrate:

         12                 A) the piling up of news racks and

         13  vendor boxes at and near the corners of congested

         14  intersections, in the middle of bus stops, close by

         15  crowded subway entrances, and right next to fire

         16  hydrants and litter baskets.

         17                 B) The chaining of newsracks and

         18  vendor boxes to public property.

         19                 C) The permanent placement of

         20  privately owned padlocked storage containers on

         21  sidewalks, apparently for the purpose of servicing

         22  nearby newsracks; and

         23                 D) The lack of care, maintenance and

         24  clean-up of the boxes.

         25                 Civitas supports the thrust of the
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          2  bill introduced by Council Member Eva Moskowitz,

          3  Introduction Number 14. Although our preference

          4  would be for the bill Intro. Number 943-A that was

          5  pending before the Transportation Committee at the

          6  end of last year.

          7                 In that regard, we commend to you the

          8  Civitas statement made on December 10th, 2001, the

          9  testimony of the Commissioner of Transportation,

         10  Iris Weinshall, given in November 2001, and the

         11  well-reasoned briefing paper, prepared by the staff

         12  of the City Council's Infrastructure Division dated

         13  December 10th, 1901.

         14                 Civitas believes that any legislation

         15  this Committee does enact should be guided by the

         16  following considerations:

         17                 First, set clear and enforceable

         18  rules.

         19                 Second, provide the Commissioner of

         20  Transportation with official authority and

         21  flexibility to deal with violators.

         22                 Third, encourage the use of multi-box

         23  newsracks, such as are now in use by the Grand

         24  Central Partnership and other Business Improvement

         25  Districts; and,
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          2                 Fourth, recognize a priority sidewalk

          3  uses that stresses the public's overriding need for

          4  safety and for clean and passable rights of way.

          5                 We thank the Chair and the Committee

          6  for taking up this important issue as a first order

          7  of business in 2002. We look forward to early

          8  legislative action.

          9                 Thank you.

         10                 CHAIRPERSON LIU: Thank you for your

         11  comments.

         12                 Rita Hirsch.

         13                 MS. HIRSCH: Well, I'd like to thank

         14  my colleague and friend, Willa Hutner from Civitas.

         15  What I have to say, I will cut it very short,

         16  because I think she said it so well.

         17                 This is my second time appearing, I

         18  appeared for Commissioner Weinshall's hearing and

         19  since that time four more newsracks have appeared at

         20  my corner, so I'm hoping that won't happen this

         21  time.

         22                 I am here supporting any legislation

         23  that begins to address this issue, but specifically

         24  the legislation that Councilwoman Moskowitz has put

         25  forth.
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          2                 I also support Commissioner

          3  Weinshall's bill.

          4                 The first photo you see is 57th

          5  Street and First Avenue. This is every corner now,

          6  okay? Two-thirds of the newsracks are empty at all

          7  times. I think some of them have been abandoned. I

          8  can't prove it, but I think so, okay? And they are

          9  abandoned because they act as advertising for the

         10  particular publications that would like to have

         11  their name out there. I don't think they're

         12  concerned if they're empty or not.

         13                 I'm going to be putting up some other

         14  pictures. It won't take long, just bear with me.

         15                 This is the Village Voice --

         16                 CHAIRPERSON LIU: If you like, you can

         17  bring it, maybe towards the side so perhaps some of

         18  the other people can see as well.

         19                 MS. HIRSCH: The Village Voice is

         20  here. This is 62nd -- can you hear me? I'm a school

         21  teacher.

         22                 CHAIRPERSON LIU: Okay, but maybe you

         23  can speak into the mic anyway.

         24                 MS. HIRSCH: This box is at 62nd

         25  Street and Park Avenue. I have been by every two
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          2  weeks and every two weeks I see this bag in the box.

          3  I don't see many newspapers. The one next to it is

          4  always empty.

          5                 This is how it looks, and perhaps the

          6  Village Voice can address the issue. I don't think

          7  it should be my responsibility or any citizens'

          8  responsibility to have to check the boxes. That

          9  responsibility belongs to those who want their

         10  publications out on the street.

         11                 This one is at Warren and Church

         12  Street, not far from here. Now, I took it about two

         13  months ago, and since then the box has broken. So, a

         14  part of the top is just still chained to the

         15  lamppost. But as you can see, it's being used for

         16  garbage.

         17                 This is not an isolated instance.

         18  This is many all over the City.

         19                 And the last one that I'm going to

         20  show you is sort of what I think the publications

         21  have tried to do in cleaning up their act, but from

         22  my point of view, and I think for many sitting here,

         23  it's not good enough. So, please look at the last

         24  one.

         25                 They're certainly neat, they're in

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            100

          1  COMMITTEE ON TRANSPORTATION

          2  order, but they're about three feet from the curb,

          3  and these are outside Zabars, a very popular market

          4  on the Upper --

          5                 CHAIRPERSON LIU: Yes.

          6                 MS. HIRSCH: You shop there? On the

          7  Upper West Side, 82nd Street and Broadway. Because

          8  they're taking three feet from the curb, they're

          9  coming away from the curb, and that a foot of their

         10  own or maybe more, that's four feet of space, a

         11  sidewalk that was not meant for this kind of

         12  advertising or for publications.

         13                 So, I ask you to really look at this

         14  issue, because it's dangerous, there are so many

         15  people having accidents. The aesthetics I won't go

         16  into, that's a personal matter, but from a safety

         17  issue, and just from a quality of life issue,

         18  please, you have to address it now.

         19                 Thank you.

         20                 I think I'm finished.

         21                 CHAIRPERSON LIU: Thank you very much.

         22                 Michael Godino, from the Queens

         23  Independent Living Center.

         24                 MR. GODINO: Hi. Good morning. Thank

         25  you for giving me the opportunity to come here and
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          2  present some of the feelings and concerns of the

          3  people who live, work and play in Queens.

          4                 I'm here today as an employee of the

          5  Queens Independent Living Center. The Queens

          6  Independent Living Center is an organization

          7  dedicated to its mission of service to people with

          8  disabilities and maintaining equal access through

          9  education and activism.

         10                 I'm going to cut my testimony short

         11  only because I have a long, wordy testimony that

         12  deals very much with general information pertaining

         13  to people with disabilities and access on sidewalks,

         14  but there was one portion of it I would like to give

         15  to you.

         16                 One of the major problems that we are

         17  posed with in Queens is that people forget the

         18  sidewalks were for pedestrians. Many times in Queens

         19  we have to deal with obstructions of parked

         20  vehicles, sandwiched signs jutting up from the

         21  concrete in various areas, dumpsters, open cellar

         22  doors that maintain holes that we can fall into,

         23  especially people with visual impairments that may

         24  not see that the doors are up.

         25                 These boxes that hold the papers,
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          2  house the papers, are many times blocking bus stop

          3  entrances and curb cuts for people with disabilities

          4  that need these needs of access to board and debark

          5  buses that cannot get close enough to the sidewalk

          6  and if we're midblock without a curb cut, the bus

          7  puts us down in the street and we cannot get up on

          8  that curb.

          9                 One of the problems that we have in

         10  Queens are many times automobile parking. They park

         11  too many automobiles on our sidewalk, and that's why

         12  I say my testimony deals with much of the general

         13  stuff that we have to deal with.

         14                 However, the boxes for the newspapers

         15  are appearing more and more on bus stops, and this

         16  is creating a big problem for people who use

         17  wheelchairs, visually impaired people, when they try

         18  to get to the bus stop, naturally the bus stop, many

         19  times there is a car parked in our bus stop and we

         20  have to figure out a way to get between the cars,

         21  however, there may be a box in the way that we have

         22  to get around. So, we're constantly manipulating the

         23  obstructions that we have to get around, and I guess

         24  I'll kind of cut it short there.

         25                 I'd like to see, if we do impose this
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          2  regulation, please enforce the regulation so that we

          3  know that we don't have to deal with the boxes being

          4  in our bus stops and on our curb cuts. Thank you.

          5                 CHAIRPERSON LIU: Thank you for

          6  presenting your comments.

          7                 Did you want to add?

          8                 MS. HIRSCH: Yes, I wanted to add one

          9  more comment.

         10                 I attended a meeting at the United

         11  Nations, and I noticed that from 42nd Street to 49th

         12  Street along First Avenue, there is not one single

         13  news box. I think we all know the reason why.

         14                 CHAIRPERSON LIU: You said nor in

         15  front of City Hall.

         16                 MS. HIRSCH: No, in front of the

         17  United Nations.

         18                 Nor at City Hall, I'm sorry I didn't

         19  hear.

         20                 CHAIRPERSON LIU: Right.

         21                 MS. HIRSCH: And I think that I would

         22  also like you and your Committee to take under

         23  consideration our security.

         24                 The way the news boxes are now

         25  allowed to proliferate on the streets I think are a
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          2  danger to us, and I really would like you to take

          3  that under consideration, as well.

          4                 Thank you.

          5                 COUNCIL MEMBER KOPPELL: Mr. Chairman?

          6                 CHAIRPERSON LIU: Yes.

          7                 COUNCIL MEMBER KOPPELL: Everybody

          8  else may know the reason why, but while I might

          9  speculate on it, what are you suggesting?

         10                 MS. HIRSCH: I'm suggesting security

         11  reasons.

         12                 CHAIRPERSON LIU: Thank you.

         13                 We have the last panel which will

         14  testify on Intro. 116-A. Betty Dewing, Liberty

         15  Reese, Christine Donovan and Alison Schumer. And I

         16  would ask that you limit your comments to Intro.

         17  14-A prior to our commencing the discussion on 116.

         18                 MS. LAROCHE: I also have 114, I think

         19  I wrote 115.

         20                 CHAIRPERSON LIU: Okay, why don't you

         21  then take a seat at the witness table. Just pull up

         22  an extra chair.

         23                 After this final panel on Intro.

         24  14-A, we'll take a short three-minute break, and

         25  after that three-minute break we will resume our
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          2  meeting to hear comments on Intro. 116.

          3                 Are you Stacy LaRoche?

          4                 MS. LAROCHE: Yes.

          5                 CHAIRPERSON LIU: Okay, sorry about

          6  that. You have 115 and 116.

          7                 MS. LAROCHE: Yes, I should have said

          8  14. I'm sorry.

          9                 CHAIRPERSON LIU: Okay. Not a problem.

         10  We can have Bette Dewing proceed.

         11                 MS. DEWING: This is about the vending

         12  boxes, is it, still? All right. I came down not

         13  knowing. I thought this was a joint hearing on bikes

         14  and vending boxes, and I thought how strange.

         15                 CHAIRPERSON LIU: Yes, you're right.

         16  This is a hearing on sidewalk safety. We will

         17  entertain a range of issues concerning sidewalk

         18  safety, and in the process discuss and hear comments

         19  and testimony on two bills that have been introduced

         20  in the City Council, one being on newsracks, that

         21  would regulate newsracks and another piece of

         22  legislation that would deal with bicycles on

         23  sidewalks.

         24                 MS. DEWING: Oh, I see. Because I may

         25  be in the minority here, but I do not find the news
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          2  boxes a safety, a public safety hazard, a walking

          3  hazard, and I've been involved in pedestrian safety

          4  for 25 years.

          5                 I don't find them in the crosswalks

          6  as a rule. I live in Yorkville but I go around to

          7  all other places, and they're not in the crosswalks.

          8  They don't cause me any problems at all, and I have

          9  a slight handicap now, too. So, I am concerned. I am

         10  also a writer for our town, but that has very little

         11  to do with it, except that a very stringent

         12  regulations could put the newspapers out of

         13  business, indeed, the news that we live by.

         14                 But as far as some of them, there is

         15  some regulation that needs to be done, of course,

         16  and more cleanliness, more pristine conditions, but

         17  generally speaking, and I'm very aware of this

         18  issue, I didn't go to the first hearings because I

         19  didn't even know about them, but I've been

         20  inspecting them a lot and I take pictures, too, and

         21  some of them are nicely grouped on the sidewalk,

         22  they're really rather pretty, which will probably

         23  get me bounced out of here, but I just feel with all

         24  the things that are public safety problems and on

         25  the sidewalks, which namely bicycles and now
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          2  scooters, why this is such a big deal has become a

          3  priority issue, which as a pedestrian advocate I

          4  just don't understand and also concerned of the

          5  first amendment and getting the newspapers out there

          6  and keeping newspapers in business.

          7                 I'm really very distressed by this,

          8  some regulation, yes, but not the kind that the

          9  Commissioner would like.

         10                 CHAIRPERSON LIU: Thank you.

         11                 Is Liberty Rees with us? Please

         12  proceed.

         13                 MS. REES: Hello. First I'd just like

         14  to thank you all very much for finally addressing

         15  this, because it's a long time coming. It's a

         16  situation with 50,000 of these things estimated at

         17  the end of 2001 that is already way out of control,

         18  and I think Eva Moskowitz' analogy of the "Wild

         19  West" is particularly appropriate.

         20                 Most of these boxes, I'd like to

         21  point out, contain no news whatsoever, but dispense

         22  purely promotional material, and under the guise of

         23  our First Amendment rights the marketing industry

         24  has claimed a constitutional right to free

         25  advertising on public sidewalks.
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          2                 From the point of view of the rest of

          3  us, this is mostly undemocratic, because as a

          4  result, pedestrians have to cope with sidewalks that

          5  are difficult to navigate, bus stops with no place

          6  to board or disembark, especially the crosstown

          7  articulated stops, corners with no place left for

          8  trash baskets and single intersections, like the

          9  ones in my neighborhood, with as many as 50 of these

         10  news boxes at one intersection.

         11                 Collectively, they are never

         12  maintained properly. Many metal boxes are rusted,

         13  plastic boxes have broken doors, most are filthy and

         14  covered with graffiti. They're often stuffed with

         15  discarded food, which attracts rats. They're often

         16  used as drop points for drug dealers and they are

         17  potential bomb repositories.

         18                 Their placement is haphazard and

         19  often redundant, many are abandoned and empty, and

         20  they're also downright unattractive and caudry.

         21                 In a City where tourism is such a

         22  crucial part of our economy, we ought to be making

         23  an effort to enhance the safety of our sidewalks and

         24  improve the aesthetics of our streets, rather than

         25  subsidizing the self-serving promotional practice
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          2  and allowing wholesale visual pollution.

          3                 Unlike a small town where a couple of

          4  these boxes might be manageable, the shear volume in

          5  a town like New York poses major problems for

          6  residents and tourists.

          7                 I urge the Council to enact

          8  regulatory controls, strict ones, governing news

          9  boxes immediately, and I also urge the City Council

         10  to institute a long-term fee based initiative to

         11  replace single news boxes with sturdy, carefully

         12  placed multi-publication boxes already in use by the

         13  Grand Central Partnership.

         14                 Other business sectors pay handsomely

         15  to advertise on bus shelters, pay phones, sides of

         16  buses, subway placards, and even subway floors.

         17                 Rents and regulations are imposed on

         18  pay phone operators, restaurants with outdoor cafes

         19  and even attended newsstands.

         20                 The proprietor of one outdoor

         21  newsstand in my neighborhood reported paying $8,000

         22  a month for the privilege of doing business on his

         23  corner. And that establishment is welcomed by the

         24  neighborhood, as it provides us with a sense of

         25  security 24 hours a day.
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          2                 I thought if publications paid a mere

          3  $2 a day for each of the estimated 50,000 news

          4  boxes, just the first year's annual revenue would

          5  total $36 million. If it where three bucks a day,

          6  the figure would be $54 million.

          7                 The City could allocate these funds

          8  for the purchase, installation and maintenance of

          9  efficient, well-designed and thoughtfully placed

         10  multi-publication boxes, and fees might also

         11  encourage more diligence and responsibility with

         12  regard to prompt restocking and maintenance.

         13                 A program like this, combined with

         14  the additional revenue generated by imposition of

         15  meaningful fines on publications currently failing

         16  to maintain their boxes could easily generate enough

         17  income to gradually phase out the dangerous neon

         18  colored, graffiti-covered plastic eyesores.

         19                 With modest fees, and a deliberate

         20  approach to City planning, we could vanquish the

         21  dangerous and unsightly news box plight and allow

         22  New York residents and tourists alike to once again

         23  enjoy safer, much more attractive and easily

         24  navigable sidewalks while preserving the First

         25  Amendment right to publish.
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          2                 Thank you.

          3                 CHAIRPERSON LIU: Thank you.

          4                 Is Christine Donovan with us?

          5                 MS. DONOVAN: Thank you.

          6                 CHAIRPERSON LIU: Welcome.

          7                 MS. DONOVAN: I'm not sure this is on.

          8  Can you hear me?

          9                 CHAIRPERSON LIU: Yes.

         10                 MS. DONOVAN: Thank you. Good

         11  afternoon.

         12                 CHAIRPERSON LIU: Well, why don't you

         13  speak closer to the mic.

         14                 MS. DONOVAN: Good afternoon, Mr.

         15  Chairman, City Council members, and participants.

         16  Thank you for the opportunity to appear here and

         17  give my testimony.

         18                 I have given some graphic explanation

         19  of the kinds of situation we have with our so-called

         20  news boxes, most of which of course are promotional.

         21  I have photographs that were done for Mr. Chairman,

         22  and I'll give those to you in just a minute.

         23                 I echo many of the comments that

         24  others have made this morning, and, so, perhaps I'll

         25  just suggest some solutions.

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            112

          1  COMMITTEE ON TRANSPORTATION

          2                 Going to Liberty's point about -- and

          3  some of the solutions, of course, is strict

          4  regulations are in 14-A.

          5                 Require permit fees per location;

          6  compliance for maintenance and insurance, and higher

          7  fines on infractions. If publishers of the so-called

          8  other written material in these boxes were required

          9  to register each location and pay a modest fee per

         10  location, I think they would target their placement,

         11  timely stocking and maintenance of units.

         12                 These publishers with targeted

         13  dispensers, I feel, would benefit. They could

         14  increase to quality of readership, increase fees to

         15  advertisers, they could reduce printing costs,

         16  distribution, trucking and other charges. The higher

         17  revenue and savings could more than offset fees for

         18  more secure, multi-publication dispensers.

         19                 I recommend compliance with

         20  legislation that is effective 13 days or less after

         21  passed, allows one permit per location per

         22  intersection.

         23                 We have several redundancies, you'll

         24  note one case, or two cases, Learning Annex is on

         25  all four corners.
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          2                 Limits the number of corners to two

          3  per intersection.

          4                 Set strict and clear standards for

          5  cleanliness and maintenance.

          6                 Encourages and mandates or mandates

          7  standardized multi-publication boxes, the cost of

          8  maintenance of which the publisher should pay.

          9                 In addition to the regulations, call

         10  for information for citizens to be more active and

         11  monitor their corners.

         12                 City Council and DOT should campaign

         13  for public awareness with the phone and press

         14  Internet hot lines so people can report these

         15  complaints and in a timely fashion.

         16                 The DOT should publish regulation and

         17  requirements and insurance and permit fees for

         18  various categories of publications. Not every

         19  publication could afford the same amount. I'm not

         20  sure.

         21                 As I mentioned, the contact number

         22  for complaints. And some assurance there would be

         23  some follow-up in a timely manner. That's terribly

         24  important, not just to feel that a complaint has

         25  died with that particular message.
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          2                 Create an interactive web site for

          3  citizen access to record comments and complaints.

          4  Listings should include each publisher's phone, fax,

          5  e-mail, et cetera, so citizens can contact promptly.

          6                 Monthly updates should be on this

          7  website as well, so just to let people know what

          8  infractions have continued and what have been

          9  cleared up.

         10                 And what I don't know, because I

         11  have, on these two intersections, I have at least

         12  eight abandoned units right now, whom can I call,

         13  honestly? Whom can I call to get those removed?

         14  Because in some cases, they have actually, just as

         15  Eva Moskowitz has said before, abandoned boxes have

         16  now been filled with new kinds of publications, and

         17  that's just happened in the last three weeks.

         18                 But my question is whom can I call

         19  now to have the abandoned boxes that have no name on

         20  them, no attribution to get them removed?

         21  Sanitation?

         22                 CHAIRPERSON LIU: That's probably

         23  beyond the scope of this hearing. But if there's no

         24  identification on those boxes, and you can't even

         25  really tell what the box is, then I would suggest
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          2  calling Sanitation.

          3                 MS. DONOVAN: Okay. Thank you very

          4  much, Mr. Chairman.

          5                 CHAIRPERSON LIU: Thank you.

          6                 MS. DONOVAN: And City Council

          7  members.

          8                 COUNCIL MEMBER KOPPELL: Mr. Chairman,

          9  there is another witness that has taken particular

         10  pains to give us a lot of detailed information, and

         11  I want to thank her. I think it makes the whole

         12  issue much clearer, the problem much clearer, and I

         13  want to compliment you, as I complimented the former

         14  prior speaker, for the effort you put in to

         15  presenting this information. I appreciate it.

         16                 MS. DONOVAN: Thank you.

         17                 COUNCIL MEMBER KOPPELL: I appreciate

         18  it.

         19                 CHAIRPERSON LIU: Thank you. We have

         20  the final witness on this topic, Stacy LaRoche.

         21                 MS. LAROCHE: Hi. I'd like to thank

         22  the City Council for allowing me to give testimony

         23  once again before this Committee on behalf of the

         24  DIA Transportation Committee.

         25                 Obviously, transportation and its
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          2  related issues are important to all communities, but

          3  especially for the disabled community for whom

          4  transportation choices are limited. It should be a

          5  crime, but unfortunately it's not.

          6                 Prior to my illness, I had many more

          7  choices. I could walk, take the bus, use the subway,

          8  drive my car, take a cab, even hire a cab service,

          9  and I could maneuver the streets much more easily.

         10                 I did whatever was most convenient,

         11  like most New Yorkers, now I have fewer

         12  transportation choices, and those are further

         13  narrowed by the nonexistent curb cuts,

         14  ill-maintained curb cuts, bus stops that are blocked

         15  by vehicles, and, in particular, made difficult to

         16  navigate due to the ubiquitous newspaper vending

         17  machines and street signs that block the real

         18  entrance of the bus stops.

         19                 There are just a few problems that

         20  the disabled community has to deal with these. For

         21  most people these newspaper vending items represent

         22  merely an eyesore. For those with some institutional

         23  memory, we know that we've challenged these before

         24  and it's been sold to uphold the First Amendment

         25  issue, a free speech issue.
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          2                 But what about my right to move about

          3  the City as unencumbered as I used to?

          4                 Getting rid of these unsightly

          5  vending receptacles near corners and bus stops would

          6  go a long way to making the sidewalks clearer, and

          7  should be a simple step for the City Council.

          8                 Since I've been well enough to get

          9  out of the house again, I'm really distressed over

         10  things that should be simple. I should be able to

         11  navigate the street. I realize I have a larger

         12  imprint than the average person dealing with a

         13  wheelchair and a dog by my side, but that's what I

         14  need to get around the City.

         15                 Most New Yorkers only recently were

         16  forced to experience what it was like to be denied

         17  freedoms because of circumstances beyond their

         18  control.

         19                 Try it from our side, we're denied

         20  these rights every day by a system that we helped

         21  elect. This has got to stop, and the system has to

         22  work for us too.

         23                 I'll testify later on issue 116, but

         24  we really need to regulate this, but beyond

         25  regulation, there has to be enforcement.
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          2                 There are lots of laws that help

          3  supposedly the disabled to navigate our City, most

          4  of which are unenforced or have no teeth.

          5                 This is really a quality of life

          6  issue for those individuals who have a greater

          7  difficulty navigating the sidewalk than the average

          8  able-bodied person. Please consider our community

          9  when you deal with this.

         10                 Particularly 79th Street and along

         11  Lexington Avenue, the bus is a certain length long.

         12  There are typically more than one bus at a time that

         13  had to come up Lexington Avenue. If you've waited

         14  for a bus, you know that you can wait a long time

         15  and then several buses come by. If you have these

         16  things anywhere, even away from the corner, by the

         17  time the first bus is waiting and the second bus

         18  gets there, the rear entrance for the bus where the

         19  disabled have to disembark is completely blocked. By

         20  only saying that you need a one-bus length, you

         21  really need almost two bus lengths of clear sidewalk

         22  in order to safely board and unload the bus.

         23                 We can't use the subways, they're not

         24  accessible. We can't get in and out of cabs, they're

         25  not accessible.
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          2                 The buses are our only source of

          3  transportation around the City. By blocking the

          4  sidewalk, you're effectively telling us to stay home

          5  and don't have jobs. We want to work. We want to be

          6  productive. Please help us to do that.

          7                 Thank you.

          8                 CHAIRPERSON LIU: Thank you. Alison

          9  Schumer is not here any longer.

         10                 Okay, that concludes the portion of

         11  our public hearing this morning dealing with

         12  proposed Introduction Number 14-A. We'll take a

         13  three-minute, an exactly three-minute break, at

         14  which point we will have the first witness, Susan

         15  Petito from the New York Police Department, testify

         16  on Intro. 116-A.

         17                 Thank you.

         18                 (Recess taken.)

         19                 CHAIRPERSON LIU: Thank you for coming

         20  to today's hearing on public safety.

         21                 The Committee will now hear proposed

         22  Introduction Number 116-A. This bill seeks to

         23  strengthen the existing laws that went into effect

         24  in 1996. An enforcement problem has arisen with

         25  regard to this law that proposed 116-A would
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          2  rectify. The enforcement issue stems from the fact

          3  that a violation under the existing law would occur

          4  if a person is operating a bicycle on a sidewalk in

          5  a manner that creates a substantial risk of physical

          6  injury to another person.

          7                 City enforcement personnel have been

          8  hesitant to issue citations for violations of this

          9  law because of uncertaintees as to what constitutes

         10  a substantial risk of fiscal injury to another

         11  person.

         12                 Proposed Intro. 116-A would provide

         13  clarification that would eliminate the necessity of

         14  any enforcement personnel to be forced to make a

         15  subjective judgment call as to what is a substantial

         16  risk of physical injury to another person.

         17                 The bill would define the term to

         18  mean when a person rides a bicycle on a sidewalk

         19  within 20 feet of another person.

         20                 This should provide the necessary

         21  clarity for the provisions of the bill to be

         22  efficiently and properly enforced.

         23                 Additionally, the bill would make it

         24  an affirmative defense rather than simply a defense

         25  if a person cited for violating the law was under
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          2  the age of 14 at the time the offense was committed.

          3                 This simply means that the defendant

          4  or respondent must affirmatively assert the defense,

          5  rather than having it operate automatically.

          6                 Finally the bill is entitled proposed

          7  Intro. Number 116-A, rather than simply 116, as

          8  originally introduced, because a drafting error was

          9  made in the text of the law as passed and enacted.

         10  This bill would simply correct that technical

         11  mistake.

         12                 Thank you very much. We have Susan

         13  Petito, the Assistant Commissioner for

         14  Intergovernmental Affairs of the New York Police

         15  Department.

         16                 Thank you very much for being with us

         17  all morning and the patience.

         18                 ASSISTANT COMMISSIONER PETITO: Thank

         19  you very much, Mr. Chairman. It was a very

         20  interesting hearing.

         21                 I am very happy to be here today to

         22  talk about Intro. Number 116-A. My comments will

         23  somewhat echo testimony that was offered by the

         24  Police Department at the hearing on the predecessor

         25  version of this bill. That hearing took place in
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          2  September of 1996, and we think this is a very good

          3  attempt at clarifying what creating a risk, a

          4  substantial risk of physical injury means.

          5                 We think there is an advantage to

          6  putting a more quantitative value on that, but we do

          7  have some concerns that are associated with that,

          8  both practical and legal.

          9                 The first practical problem is the

         10  actual measurement of 20 feet. That could be an item

         11  that could present items in a subsequent

         12  prosecution, because 20 feet is actually a very

         13  large distance, and it would be hard in some

         14  circumstances to estimate 20 feet.

         15                 The bill also introduces another

         16  person as a qualifier, and that raises the question

         17  of whether or not we would have to identify or

         18  produce the person that the cyclist was within 20

         19  feet of as a mechanism of proof. We might not have

         20  to, but that is a concerned that's raised by the

         21  introduction of another party.

         22                 There is also a concern that the bill

         23  would apply to people who ride the bicycles on,

         24  above the curb, for just the purpose of dismounting,

         25  and attaching the bicycle, you know, wherever
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          2  they're going to store it when they make a delivery

          3  or when they get off to take a walk or go into a

          4  store. They would be technically violating if there

          5  was anybody else on the sidewalk, even if they're

          6  coming up very slowly and then proceeding to

          7  dismount. That's something that we would be

          8  concerned about in a drafting sense.

          9                 We also are concerned with the fact

         10  that this bill would apply if somebody walked behind

         11  a cyclist and was in 20 feet -- within 20 feet of

         12  the cyclist, because there's no qualifier about,

         13  there's no qualifier under 20 feet; in other words,

         14  it's almost strict liability. If anybody comes

         15  within the zone of 20 feet of any cyclist on the

         16  sidewalk, it's a misdemeanor.

         17                 And, so, we are concerned about those

         18  as practical problems, and they lead us to a legal

         19  problem which is whether or not because there

         20  doesn't have to be a relationship between the

         21  substantial risk of physical injury and the

         22  distance, is that a constitutionally overbroad law.

         23                 I would certainly defer to the Law

         24  Department on this, and I would want a legal opinion

         25  that's official before I would say that, but I am
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          2  raising it as a concern, because we are defining the

          3  creation of a substantial risk of injury in purely

          4  numeric terms, having nothing to do with the

          5  conditions on the street, and, so, therefore, there

          6  may be no nexus to a natural possible injury. So,

          7  those are our comments on the bill as it stands now,

          8  and, of course, I'll reiterate our Department's

          9  willingness to work with you to craft a bill which

         10  we can all enforce easily and be very certain will

         11  pass constitution muster.

         12                 So, I thank you.

         13                 CHAIRPERSON LIU: Thank you very much.

         14                 I get from the people I represent all

         15  the time, and I know many of my colleagues do, that

         16  people are complaining about others riding bicycles

         17  on sidewalks and endangering the first person's

         18  wellbeing. And it seems clear that something needs

         19  to be done to beef up the existing regulations

         20  against the operation of bicycles on sidewalks. And

         21  this bill is meant to -- I mean, I appreciate what

         22  you're saying in terms of we're trying to put things

         23  in numerical terms, in objective terms, because

         24  we're trying to take away the subjectivity of the

         25  existing statute.
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          2                 Again, rather than saying that this

          3  is too difficult to enforce, if there's any

          4  suggestion that the NYPD could provide, that would

          5  be much more helpful.

          6                 ASSISTANT COMMISSIONER PETITO: I'm

          7  sure it will. We would be happy to work with you on

          8  that.  One idea that we have made, suggested in the

          9  past, is to create a rebuttable presumption, that if

         10  somebody is operating on a bicycle, operating a

         11  bicycle on a sidewalk, under certain circumstances

         12  there is a rebuttable presumption that they are

         13  creating a risk of injury to another person.

         14                 For example, time of day, street,

         15  sidewalk congestion, things like that, that there

         16  would be factors that could lead one to the

         17  reasonable presumption that mere operation of a

         18  bicycle on the sidewalk under those circumstances

         19  creates a substantial risk of physical injury, and

         20  then it would be up to the cyclist to prove that,

         21  no, in fact, there was no risk to anybody. So,

         22  that's one idea that we have surfaced in the past,

         23  and, you know, I think that might be workable if we

         24  could get ourselves together and talk about it. And

         25  we could add in certainly a distance as well, we
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          2  could add in within ten feet of another person, 15

          3  feet, whatever you think is reasonable.

          4                 CHAIRPERSON LIU: Okay. Thank you very

          5  much.

          6                 ASSISTANT COMMISSIONER PETITO: Thank

          7  you.

          8                 CHAIRPERSON LIU: I would ask the next

          9  panel to come up to the witness table, and we'll

         10  have the people who testified last on Intro. 14-A to

         11  come back up.

         12                 We have Stacy LaRoche, Liberty Rees,

         13  and is Christine Donovan still here?

         14                 And then following this panel, the

         15  next panel would be Charles Komanoff, Noah Budnick,

         16  and, again, Lou Sepersky.

         17                 Stacy LaRoche.

         18                 MS. LAROCHE: Thank you.

         19                 Again, I'd like to thank you for

         20  allowing me to testify today on this matter. I'm

         21  here for the Achilles Track Club.

         22                 Let it be known that the disabled do

         23  enjoy many things that are wonderful in New York

         24  City, and we do do more things than just complain.

         25                 I feel free of my physical
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          2  limitations when I use my wheelchair. I'd like to

          3  call the Council's attention to the fact that my

          4  wheelchair is not the average wheelchair and it's

          5  pedal powered, so that I'm often told that it looks

          6  like a bicycle. But it is, in fact, a wheelchair.

          7                 Look at the last page of the

          8  testimony that I provided earlier. I'd like you to

          9  look at those pictures. Those are very important to

         10  the testimony today.

         11                 You will find the pictures of a

         12  typical chain-driven, hand-cranked cycle. All right?

         13  These are often confused as bicycles. They are

         14  technically wheelchairs.

         15                 Please notice how low they ride to

         16  the ground. My cycle is very typical, but it's wider

         17  than the average wheelchair, it's greater than 32

         18  inches at the base of the wheels, it will not fit

         19  through the average doorway.

         20                 In a normal wheelchair, cars often

         21  don't see us, or they can't see us as we cross the

         22  street, particularly when they're cornering.

         23                 These particular cycles are so low

         24  that it would create even greater danger if we were

         25  to ride on the street. They can't see us whatsoever.

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            128

          1  COMMITTEE ON TRANSPORTATION

          2  They would basically only feel us as they ran over

          3  us.

          4                 We don't have the option of walking

          5  into the park. We need to be in them from the time

          6  we leave our home, and we need to be on the

          7  sidewalks. We're a small community and we

          8  respectfully request that hand-cycles and pedaled

          9  wheelchairs are specifically and officially exempt

         10  from the no bikes on the sidewalk-type ruling made

         11  by this Council.

         12                 If you don't exempt these vehicles,

         13  you jeopardize the safety of the disabled athletes.

         14  This is a non-monetary issue and should not be a

         15  problem to deal with.

         16                 If you have any questions about these

         17  hand-cycles, it's really not an issue of just being

         18  on a sidewalk, it's really an issue of professional

         19  bikers, those people who make deliveries,

         20  particularly those that need time deliveries, that

         21  they tend to be hastily going down the streets.

         22  Those people that are slowly going to the park,

         23  particularly in my neighborhood on the Upper East

         24  Side, they're trying to get to the park and to ride

         25  on the bicycle tracks. Those people are usually very
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          2  safe and slow, but if I'm walking next to my

          3  husband, in my tricycle, my hand-cycle, or my son,

          4  who is 14, is riding next to my husband standing on

          5  the street, they're within 20 feet of each other, so

          6  that shouldn't be considered dangerous if it's going

          7  very slow.

          8                 So, I think speed has to be

          9  considered, but we specifically would request that

         10  these hand-cycles be exempt from that ruling.

         11                 Thank you.

         12                 CHAIRPERSON LIU: Thank you.

         13                 Liberty Rees.

         14                 MS. REES: First of all, I'd like to

         15  -- is this thing on?

         16                 CHAIRPERSON LIU: Yes.

         17                 MS. REES: Thank you all again for

         18  addressing this issue, because it's another one that

         19  is really out of control, delivery bicycles,

         20  especially, impose an ever-increasing danger to New

         21  York pedestrians, and in a City this size, with 8

         22  million of us, the practice of delivery bikes

         23  illegally and dangerously are operating on our

         24  sidewalk, worsens exponentially into a very serious

         25  public safety hazard.
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          2                 Pedestrians should not have to worry

          3  about getting run over on their sidewalk and

          4  increasingly reckless and aggressive kamikaze

          5  delivery people. They speed down the sidewalks in my

          6  neighborhood every day and every evening. They

          7  swerve between senior citizens and toddlers and they

          8  breeze through intersections, crosswalks routinely,

          9  often going the wrong way, with total disregard for

         10  the traffic lights.

         11                 I've been side-swiped by delivery

         12  bikes myself, I've actually been run over on purpose

         13  when I tried to stop one, and I've seen others,

         14  countless others get mowed down too.

         15                 Most distressing is the fact that

         16  they don't even stop when they hit someone, and in a

         17  walking City like New York, and especially

         18  Manhattan, both the laws and the penalties for

         19  infractions must be addressed to solve the problem

         20  and reclaim the safety of our sidewalks and

         21  crosswalks.

         22                 It's imperative to have strict laws

         23  and fines, and other penalties for non-compliance

         24  that are severe enough to be meaningful deterrents,

         25  both for delivery people and the businesses that use
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          2  them.

          3                 Confiscating bikes and issuing $100

          4  fines are not severe enough deterrents. We've seen

          5  that. Delivery people can make that in cash tips in

          6  one day. And let's face it, no New York City judge

          7  is going to sentence jail time for riding a bike on

          8  the sidewalk, nor should we have to pay to house

          9  these petty criminals in our penal systems.

         10                 Enforcement is clearly a significant

         11  challenge and it's encouraging to see the Council

         12  suggest granting employees of our Police, Sanitation

         13  and Parks Departments the power to seize and impound

         14  illegally operated bikes, adding DOT employees, like

         15  the ones who issue parking tickets, might also be a

         16  good idea, and local precincts, I think, should make

         17  a point of one by one explaining laws personally to

         18  restaurant managers. Because what happens when we go

         19  in, when I go into a restaurant and try to tell them

         20  what the law is, they laugh. Maybe somebody in a

         21  uniform might make more of an impression, especially

         22  to the restaurants employing non-English-speaking

         23  bikers.

         24                 Another enforcement tactic would be

         25  to tie restaurants liquor licenses and renewals
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          2  thereof to their record of compliance with the bike

          3  laws.

          4                 Furthermore, the commercial bike

          5  riders, like vehicle operators, I think, should be

          6  required to be licensed, carry ID, have bicycle

          7  license plates and personal attire, which clearly

          8  identifies the establishment for which they were. As

          9  with mandatory licenses, the City could also

         10  coordinate with the immigration authorities and the

         11  knowledge of a cross-checking capability and

         12  possibility of being deported might serve as the

         13  only real deterrent for these delivery people riding

         14  on our sidewalks.

         15                 I urge you to enact meaningful

         16  legislation to help New Yorkers and tourists alike

         17  enjoy safer, more easily navigable sidewalks.

         18                 Thank you very much.

         19                 CHAIRPERSON LIU: Thank you.

         20                 Christine Donovan.

         21                 MS. DONOVAN: Thank you, and good

         22  afternoon, again, Chairman Liu.

         23                 Sidewalk safety, yes, I

         24  enthusiastically support the strictest laws and

         25  enforcement possible, re Intro. 116, 136, which ever
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          2  is the most strict, and of course, urge the Council

          3  to adopt severe penalties for flagrant violations,

          4  and it's typical they are flagrant and commercial

          5  bikers, day and night, both messengers and food

          6  delivery services, day and night are a menace to

          7  law-abiding pedestrians on the sidewalk and at

          8  crosswalks. They are chronic sidewalk riders, and

          9  also run lights, run red lights, ride up onto a

         10  curb, then onto sidewalks and on the streets going

         11  against the traffic.

         12                 I, and others, dodge these

         13  potentially deadly situations on our sidewalks and

         14  crosswalks at every intersection.

         15                 I urge the Committee and Council

         16  members to stipulate 30-day compliance by messenger

         17  and food businesses which have bike delivery

         18  service.

         19                 One idea, in terms of the rules for

         20  commercial bike usage, some of them have already

         21  been mentioned, the licenses, the lights, ID for the

         22  bikers, as well as the bicycles. They need to be

         23  licensed, have lights, and the rider required to

         24  wear a vest in the establishment's name and be

         25  instructed to ride on the street in the direction of
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          2  traffic flow.

          3                 Licensed renewal suggestion. Require

          4  all licenses, as they, restaurants, cafes, delis, et

          5  cetera, applying for their own restaurant renewal

          6  licenses, and all new applicants for new kinds of

          7  service that have bike delivery to register ten bike

          8  delivery permits.

          9                 The licenses should be noted on the

         10  delivery menus. Each rider must be given a tag and a

         11  security vest to wear for delivery denoting the

         12  restaurant, cafe, deli, et cetera.

         13                 Please print the rules in at least

         14  three languages, certainly English, Spanish and

         15  Chinese.

         16                 Thank you very much.

         17                 CHAIRPERSON LIU: Thank you. I have a

         18  question for Stacy. I appreciate the pictures here

         19  of the hand-driven bicycles which you're saying

         20  should possibly be considered wheelchairs.

         21                 MS. LAROCHE: They are wheelchairs.

         22                 CHAIRPERSON LIU: And I was just

         23  wondering, how fast can they go?

         24                 MS. LAROCHE: A regular wheelchair,

         25  driven by the athletes that are shown in that type
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          2  picture can go over 60 miles an hour downhill. So

          3  that's an unfair question. How fast can I take it? I

          4  do the loop in Central Park, up to 102nd and around.

          5  That four miles takes me an hour and a half. It can

          6  take, the fastest people in the world can do the

          7  Boston Marathon in an hour and a half. So, yes,

          8  there is a big discrepancy on the average person who

          9  uses this, it's the same as a regular bicycle.

         10                 CHAIRPERSON LIU: What's the top speed

         11  on your motorized wheelchair?

         12                 MS. LAROCHE: With peddling I can get

         13  it to over about seven miles an hour.

         14                 CHAIRPERSON LIU: No, no, no. The

         15  wheelchair that you're in right now?

         16                 MS. LAROCHE: Well, it has a power

         17  assist, it can go about seven miles an hour at top

         18  speeds.

         19                 CHAIRPERSON LIU: And how fast can a

         20  typical person who uses one of these hand-drive

         21  bicycles go --

         22                 MS. LAROCHE: Well, it's a

         23  hand-cranked wheelchair.

         24                 CHAIRPERSON LIU: -- Without being an

         25  Olympic athlete?
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          2                 MS. LAROCHE: About the same speed as

          3  the average wheelchair.

          4                 CHAIRPERSON LIU: Okay. So, you're

          5  basically saying that these bicycles that are

          6  hand-driven wouldn't go much faster than

          7  wheelchairs?

          8                 MS. LAROCHE: Not on a sidewalk. It's

          9  impossible. Getting up in the streets of Central

         10  Park, you know, where you have a crown street and

         11  it's evenly paved, and you start to get a rhythm up,

         12  then you can get them to go faster.

         13                 CHAIRPERSON LIU: Okay, but you're

         14  saying you wouldn't go faster on sidewalks simply

         15  because there are obstructions? But they could go

         16  much faster. So, I think we could reasonably --

         17                 MS. LAROCHE: Well, a person could

         18  walk and a person can run. So, I think that's, you

         19  know, a really difficult argument. The thing is that

         20  they can't ride in the street. They're much wider

         21  than a regular wheelchair, and, so, especially on

         22  the narrow streets of the Upper East Side, in order

         23  to get to the park, you can -- if you have a car

         24  parked on either side of the street, and you put

         25  this in the street, a car cannot pass it. It's wide
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          2  enough that it makes it extremely difficult for the

          3  car to pass. It's not like an up and down bicycle.

          4                 CHAIRPERSON LIU: And you're saying

          5  that the people who use these hand-driven bicycles

          6  generally use them as their main mode of

          7  transportation. They do not use conventional

          8  wheelchairs.

          9                 MS. LAROCHE: No, they use a regular

         10  wheelchair most of the time. This is an alternate

         11  mode of transportation in order to -- I wouldn't say

         12  exercise but to do leisure rioting, all right? But

         13  it's that we're not capable of taking our regular

         14  wheelchair and getting that to the park, all right?

         15  You know, a regular person, when I used to ride in

         16  the park when I was able-bodied, I would walk my

         17  bicycle or ride it in the street to Central Park and

         18  then I would go around the loop. I don't have that

         19  option any longer, all right? Particularly those

         20  people who don't have a car. If you have a car, or a

         21  van, you can typically put this in the bag, they

         22  take their regular wheelchair and then they

         23  transfer, all right? The DOT has thought for some

         24  reason to say that I'm not disabled enough for a

         25  parking permit in New York City, all right? So, I
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          2  don't have a parking permit. I can't move it from

          3  the front of my apartment, to in front of the park,

          4  for transfer. I have to ride it on the sidewalk from

          5  my house at 95th and Park to the park. There's lots

          6  of other people.

          7                 There's only 50 of these hand-cranked

          8  chairs in all five boroughs. We're not talking a lot

          9  of these. You probably will never see one unless

         10  you're on the loop in Central Park. But I don't want

         11  some --

         12                 CHAIRPERSON LIU: Well, I would argue

         13  that I hope we see many more of these.

         14                 MS. LAROCHE: I would hope so, too,

         15  but at the cost of almost $4,000 a piece, Achilles

         16  isn't that good at raising money, I'm sorry. You

         17  know, we're not seeing, you know, these are not --

         18                 CHAIRPERSON LIU: But you're basically

         19  asking us to treat these --

         20                 MS. LAROCHE: As wheelchairs.

         21                 CHAIRPERSON LIU: -- As wheelchairs,

         22  even though they do have the capacity, if someone

         23  wanted to, to go much faster than a conventional

         24  wheelchair.

         25                 MS. LAROCHE: Right. And I'm saying
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          2  that --

          3                 CHAIRPERSON LIU: Because they

          4  wouldn't --

          5                 MS. LAROCHE: Right.

          6                 CHAIRPERSON LIU: -- Riding them in

          7  the City streets is not a practical alternative.

          8  You're saying let people use these on sidewalks and

          9  trust that they would not go too fast.

         10                 MS. LAROCHE: Right. We're a small

         11  community, like I said, about 50 out of 8 million

         12  people, and we're very conscious about policing our

         13  own.

         14                 And that becomes a big issue. We're a

         15  small enough community that we police our own. We

         16  just don't want to see someone, especially someone

         17  who lives on a very fixed income, if we see them

         18  doing something that's unsafe, we stop them

         19  immediately, since Achilles still owns the bike, we

         20  confiscate the bicycle.

         21                 CHAIRPERSON LIU: Okay.

         22                 MS. LAROCHE: All right? So, I mean,

         23  we're really pretty conscious about other people's

         24  safety, because ours is violated all the time in

         25  other ways all over the streets.
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          2                 CHAIRPERSON LIU: Thank you.

          3                 MS. LAROCHE: Thanks.

          4                 CHAIRPERSON LIU: I just have a quick

          5  comment about Ms. Rees's testimony. I think you have

          6  some very important points in there, and we do see a

          7  problem with bicycles on sidewalks, and it often

          8  relates to delivery services.

          9                 I would just simply want to point out

         10  at this point that New York City is the capital of

         11  the world. And, so, we often have people from all

         12  over the world coming to New York City adding to the

         13  vitality that we have here, and, so, New York City

         14  has had a very long tradition and practice of not

         15  enforcing federal laws and therefore not

         16  coordinating with federal agencies, like the

         17  agencies that have to do with immigration, and I

         18  actually hope that that continues far, far into the

         19  future.

         20                 Thank you.

         21                 Our next panel will be Charles

         22  Komanoff, Noah Budnick and Lou Sepersky.

         23                 And following that panel we'll have

         24  Frieda Zames, from Disabled In Action.

         25                 MS. LAROCHE: She had to leave.
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          2                 CHAIRPERSON LIU: Okay.

          3                 We will have Dr. Joy Zagoren? Still

          4  here, great.

          5                 Elizabeth Ashby, and Sanae Maher, and

          6  Bette Dewey. That will be the next panel following

          7  this panel of three.

          8                 Charles Komanoff, from the Right Of

          9  Way.

         10                 MR. KOMANOFF: Thank you. Good

         11  afternoon, Mr. Chair.

         12                 I'd like to begin by saying I sat in

         13  on the last hour or two of the hearing on the

         14  sidewalk racks and I was really impressed with just

         15  the quality of attention and discussion, the

         16  interest, the way you move the hearing along, and I

         17  know this is not the kind of thing that's usually

         18  said in this Chamber, but having spent too many

         19  hours in the past eight years sitting through

         20  fruitless, just absurdly desultory hearings under

         21  the previous chair, it was a real pleasure for me

         22  and I suspect everybody here to be part of this

         23  crackling, intellectually charged atmosphere here.

         24                 And, so, it was, however, with some

         25  dismay that I received or read the invitation last
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          2  week to appear with regard to Intro. 116-A, because

          3  correct me if I'm wrong, this is the first bill to

          4  come before your Committee under your tenure, and it

          5  just surprised me and upset me that something as

          6  relatively small an issue, an issue that in fact I

          7  think is quite well addressed by the existing law

          8  enacted in 1996 would be the first item to come up

          9  before your Committee, in contrast to the fact that,

         10  as I'm sure you're aware, each year some 200

         11  pedestrians and 20 bicycle riders are run over and

         12  killed by motor vehicles in New York City.

         13                 In comparison to that, pedestrian

         14  fatalities, due to collisions with bicycles, are

         15  fewer than one per year. The last one that I'm aware

         16  of was in New York City, was in 1998, there was one

         17  in 1997, the gentleman killed on the sidewalk by the

         18  delivery bicycle on West 77th Street. But there's

         19  therefore a 200 or 400 to one ratio between the

         20  problem of motor vehicle operators intimidating and

         21  endangering and killing pedestrians and bicyclists

         22  alike on the one hand, and what you're dealing with

         23  here on the other.

         24                 And I've previously given to Mr.

         25  Schwartz, your counsel, also to John Cho, your
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          2  Legislative Assistant, a copy of Right of Ways

          3  documentation study from several years ago called

          4  "Killed by Automobile" that is duly filled with

          5  these kind of statistics.

          6                 Considering further that the City has

          7  a budget gap of some $5 billion a year, which could

          8  at least be partly mitigated, about a billion a year

          9  that could be filled through a reasonable rationale

         10  plan of putting tolls on the East River Bridges,

         11  which has been floated as a trial by the Mayor, but

         12  where are the hearings? Where is the oversight

         13  hearing? Where is the discussion? Where is the

         14  germination of a plan that the public can then

         15  comment on and focus on as to how we're going to

         16  achieve that and not only rationalize traffic --

         17                 CHAIRPERSON LIU: Right. Mr. Komanoff,

         18  I would strongly urge you to focus your testimony on

         19  Intro. 116-A.

         20                 MR. KOMANOFF: Yes, I will.

         21                 CHAIRPERSON LIU: If you wish to

         22  criticize the conduct or the prioritization of the

         23  work of this Committee, you can do so with me,

         24  either after the hearing or during the subsequent

         25  part of the hearing where we will open the floor up
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          2  to wider ranging issues, in addition to 116-A.

          3                 MR. KOMANOFF: Yes, Mr. Chair. I

          4  apologize.

          5                 I am here on behalf of this advocacy

          6  group called Right of Way, but in some respects I'm

          7  really here on behalf of my wife, and I have a

          8  photograph of her with her two children on her

          9  bicycle, which may I sort of bring this up and leave

         10  with you for a minute or two and take it back when I

         11  leave, and it will illustrate my purpose.

         12                 It shows my wife with her two

         13  children who are now four and seven, who were at

         14  that time three and six, and as you can see, she's

         15  got both of them on her bicycle. That's the way we

         16  get the kids around town. Sometimes I'm the bike

         17  rider with both kids, or one kid in this instance

         18  she is. There is no way to get these kids on our

         19  bikes so that we can ride them without having the

         20  bicycle on the sidewalk. We can't go into the street

         21  and then, you know, sort of lift one kid onto the

         22  bike and then balance the bike and somehow get the

         23  other kid on. So, we have to do that on the

         24  sidewalk.

         25                 And I guess you could say, well, gee,
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          2  why don't you walk the bicycle, you know, from the

          3  sidewalk, walk it to the end of the block, and get

          4  onto the street that way? You know, in some

          5  instances we could, but there may not be a curb cut,

          6  the curb cut may be blocked by a parked vehicle. It

          7  simply may be impossible to begin the bike ride, or

          8  in fact, end the bike ride any other way but on the

          9  sidewalk. So, my wife, or I, when I'm in that

         10  situation, we ride that half a block on the

         11  sidewalk, we go three miles an hour, five miles an

         12  hour, two miles an hour. Whatever, you know, we

         13  stop, if necessary, if there are people in front of

         14  us to make sure that we don't infringe upon our

         15  right of way -- upon their right of way.

         16                 The point I'm trying to make to you

         17  is that as the earlier witness from the Achilles

         18  track club indicated, speed and behavior is

         19  essential to any reasonable determination of whether

         20  another person's safety and right of way and dignity

         21  are being infringed upon by the conduct of a bicycle

         22  rider. And that's why we feel that the existing law,

         23  with the language, I guess I'm paraphrasing, a

         24  bicycle may not be operated on the sidewalk, so as

         25  to pose a significant risk, or as to pose a risk of
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          2  significant harm to another person. Well, that says

          3  it quite well, and even though I understand it's not

          4  numerical, it may not be, you know, as clearly

          5  objective, you might not be able to give it to a

          6  computer, you know, put in all the input and have

          7  the answer come out, the same police officer who

          8  would have to appear at the hearing to say that he

          9  or she observed the bike being ridden 19 feet away

         10  from another person would be the same person who

         11  would be there to testify that he or she, the

         12  officer, saw the bike being operated in an unsafe

         13  way.

         14                 So, there is a question of nuance

         15  here which is really at the heart of the issue.

         16                 So, I would urge you to abandon this

         17  new piece of legislation and reinvigorate the

         18  existing law, and make sure that it's enforced in a

         19  way that will promote the safety and well-being of

         20  all the citizens of New York, the pedestrians, as

         21  well as bicyclists.

         22                 Finally, if I may, just sort of one

         23  last comment in regard to Ms. Rees's statement, very

         24  eloquent statement -- and, by the way, I

         25  wholeheartedly agreed with her testimony on the news
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          2  vending racks -- she says that this is a problem

          3  that is increasing, it's increasing exponentially.

          4  There's no evidence that I'm aware of that the

          5  plague of sidewalk bicycle riding, if that's how

          6  anybody wants to characterize it, is any worse today

          7  than it was ten years ago. And certainly the crash

          8  statistics don't bear out the idea that there is

          9  either an increase or an epidemic.

         10                 Now, that is not an argument for

         11  saying there is no problem, it is an argument for

         12  instructing police to use their resources to enforce

         13  the existing law.

         14                 Thank you, sir.

         15                 CHAIRPERSON LIU: Noah Budnick, from

         16  Transportation Alternatives.

         17                 MR. BUDNICK: Good afternoon. Thanks

         18  for your patience today, Chairman.

         19                 My name is Noah Budnick, I'm the

         20  Projects Director for Transportation Alternatives.

         21  We are the City's advocates for bicyclists,

         22  pedestrians and sensible transportation.

         23                 The City Council has been concerned

         24  about sidewalk cycling for a number of years, and

         25  the City laws have been amended, punishments
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          2  increased and the Police Department authority

          3  expanded to confiscate bicycles. We are here in

          4  Council Chambers again to address this pedestrian

          5  safety and qualify of life issue.

          6                 We, too, are tired of seeing bicycles

          7  threatening and endangering pedestrians on

          8  sidewalks. As pedestrians and cycling advocates,

          9  nothing is worse for us than having a pedestrian's

         10  image of a cyclist as one who is threatening to run

         11  them off a sidewalk.

         12                 Adult cyclists should not be on the

         13  sidewalk, period. It is important to note that

         14  bicycle riding on the sidewalk is indicative of

         15  larger problems associated with food delivery and

         16  bicycle safety.

         17                 The bicycle delivery business suffers

         18  from poor working conditions, low pay and many

         19  illegal workers. These factors, coupled with New

         20  Yorkers expectations for fast service do not give

         21  delivery people any incentive to abide by the law.

         22  Those who do face dangerous street conditions and

         23  disrespect for motorists. Drivers who speed, run red

         24  lights, open car doors without looking, and fail to

         25  signal or to yield the right of way threaten
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          2  cyclists on the roads, just as cyclists on the

          3  sidewalks threaten pedestrians.

          4                 All cyclists, delivery people,

          5  messengers, commuters, shoppers and recreational

          6  riders are marginalized because there is simply not

          7  enough space for them.

          8                 Today's amendments, Intro. 116-A,

          9  maintain the grossly excessive punishments for

         10  cyclists who ride on the sidewalks.

         11                 Currently sidewalk cycling is a

         12  criminal misdemeanor punishable by a $100 fine and

         13  up to 20 days in jail. Thus, any person convicted of

         14  sidewalk bicycle riding acquires a criminal record.

         15                 The comparable offense for a motor

         16  vehicle, which is New York State vehicle and traffic

         17  law 1225-A, is classified by the New York State

         18  Division of Criminal Justice as simply a violation.

         19                 Motorists driving on sidewalks kill

         20  14 people annually in New York City, yet it is

         21  considered a lesser crime than bicycling on the

         22  sidewalks. This disparity is appalling.

         23                 Given the concerns over excessive

         24  sentencing and the awareness of police harassment of

         25  young men of color that this Council has shown, the
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          2  City Council should be more considerate of the

          3  successive punishments implications, as a

          4  misdemeanor is a parole violation which will put the

          5  parolee back in jail.

          6                 The fine for sidewalk cycling is

          7  steep enough. The offense should be classified as a

          8  violation.

          9                 Increased and regular enforcement in

         10  problem neighborhoods, not draconian punishments, is

         11  necessary to quell sidewalk cycling.

         12                 Civil summonses must be issued to

         13  businesses whose employees routinely ride on

         14  sidewalks and threaten pedestrians.

         15                 This level of enforcement should be

         16  combined with an educational campaign targeted at

         17  businesses -- at business owners, and intended to

         18  instruct their commercial cyclists about the City's

         19  laws.

         20                 Attached to this testimony is a

         21  handout from Transportation Alternatives' Give

         22  Respect, Get Respect Program that educates cyclists

         23  about yielding to pedestrians, not riding on

         24  sidewalks and not riding against traffic.

         25                 Section 10-157 of the City's
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          2  Administrative Code requires businesses that use

          3  commercial cyclists to maintain a log book of all

          4  operators and trips and to file an annual report

          5  with the police.

          6                 TA urges the Council to request

          7  copies of these reports from the Police Department.

          8                 In addition, TA urges the Council to

          9  ask the NYPD for records of summonses issued for

         10  sidewalk cycling each year since a law was enacted

         11  in 1996.

         12                 Neither excessive fines, nor criminal

         13  punishment will deter sidewalk cycling. Heightened

         14  enforcement in problem areas in issuing civil

         15  summonses that hold employers responsible for this

         16  quality of life violation are necessary steps to

         17  make sidewalks safer for pedestrians.

         18                 Transportation Alternatives has long

         19  supported efforts to stop sidewalk cycling and to

         20  preserve the sidewalk for pedestrians.

         21                 I'm going to repeat myself here by

         22  saying that proper enforcement is key.

         23                 If every beat officer in New York

         24  City actually discouraged sidewalk cycling the

         25  problem would certainly diminish.

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            152

          1  COMMITTEE ON TRANSPORTATION

          2                 Thank you. I'd be happy to answer any

          3  questions that you have.

          4                 CHAIRPERSON LIU: Thank you.

          5                 Lou Sepersky, from CB 6. Is that CB

          6  6?

          7                 MR. SEPERSKY: Mr. Chair, I'm going to

          8  ask a small favor, because I have some material I'd

          9  like to put into evidence, if you will, put into

         10  play here, that I did not replicate because I pulled

         11  it out of file only this morning.

         12                 It is the 1997 edition of New York

         13  cycling map, the Bronx Edition. It is prepared by

         14  the City of New York, Rudolph W. Giuliani, the

         15  Mayor, Department of City Planning, Joseph B. Rose,

         16  Director, Department of Transportation, Christopher

         17  L. Linn, Commissioner.

         18                 Included in this are rules of the

         19  road for cyclists, including on-street cycling.

         20                 It says, and I'll be very summary

         21  about this. Obey traffic regulations, never ride

         22  against traffic, ride in a straight line, be careful

         23  at intersections, use the appropriate lane, how to

         24  turn left, how to use hand signals, be aware of car

         25  doors, scan the road behind, lock your bike, use
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          2  lights at night.

          3                 The purpose of reciting that material

          4  is to make the point that at no point in this

          5  publication of the City of New York, does it refer

          6  to bicycles being on the sidewalk.

          7                 A bicycle under the laws of the State

          8  of New York is a vehicle allowing for the exceptions

          9  of operators under 14 years of age, and without

         10  going through a full recitation, ADA compliance and

         11  handicapped and similar unusual exceptions to my

         12  comments. I don't want to have to recite that each

         13  time.

         14                 It is the understanding, and has been

         15  the understanding, of Community Board 6 that

         16  bicycles are not permitted on the sidewalk. The

         17  amendment passed in 1996 apparently, the information

         18  to that effect was never circulated, because even

         19  within the Environmental Control Board at this time

         20  there is debate about the requirement on summons

         21  issued for riding a bicycle on the sidewalk, about

         22  the potential for imminent harm to a pedestrian.

         23                 So, apparently the statutory impetus

         24  to that ruling inside the Environmental Control

         25  Board is not clear to the hearing officers at the
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          2  ECB.

          3                 With that background in mind, in

          4  March of 2001, Community Board 6 passed a

          5  resolution, the text of which has been circulated,

          6  calling for rigorous enforcement against commercial

          7  bicycle riders, the exception for the age and so on

          8  being implicit in my comment, it now seems that

          9  having assumed that a bicycle was a vehicle under

         10  the laws of the State of New York, and not being

         11  permitted on the sidewalk, and that being the

         12  predicate of the assumption, and holding the newly

         13  learned information that the Environmental Control

         14  Board holds that a pedestrian needs to have been

         15  endangered for a summons to be sustained, undercuts

         16  the basis of a common understanding of a bicycle

         17  operation.

         18                 Board 6 does not believe that a

         19  bicycle should be operated on the sidewalk, and that

         20  the 20-foot buffer that is included in the draft

         21  legislation simply opens the door for arguments and

         22  tests of evidence. If it wasn't, if it was. When the

         23  interest is in pedestrian safety, then the rules

         24  should be clear and simple, no bicycles on the

         25  sidewalk, period.
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          2                 If you opened this up -- and I will

          3  elaborate, if you opened this up to an evidentiary

          4  matter, was the pedestrian in front of the bike, was

          5  the pedestrian behind the bike, it becomes I said,

          6  he said, somebody else said. If there was a threat,

          7  how do you determine if there was a threat? The

          8  20-foot rule means that a police officer, or other

          9  enforcement personnel will have to have a tape

         10  measure. It's fine if we want to create additional

         11  problems. It would be fine if we want to create a

         12  whole new category of litigation inside the ECB. My

         13  understanding, and I did not finish law school, is

         14  that a simple clear rule is better than complex

         15  subdivisions of rules. A simple clear rule is a

         16  bicycle rider in the term in which we are talking

         17  should not be allowed on the sidewalk.

         18                 I would take one more moment to

         19  address the comment made by the distinguished

         20  representative who spoke on this panel before me.

         21                 I am in fairly good shape, and my

         22  wife is in fairly good shape, and we are walkers. We

         23  use this City in a walking mode. Our range of turf,

         24  if you will, stretches for three or four miles in

         25  every direction from our house.
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          2                 We find bicycle riders on the

          3  sidewalk to be a psychological menace, no less a

          4  physical threat, on a continuing basis. It has

          5  become a matter of serious concern, and to people

          6  who are frail, elderly and frail and not as mobile,

          7  it is a matter of serious threat. It is, I think, an

          8  inducement to do even more complex problems than

          9  having a simple enforceable rule that bicycles

         10  should not be on the sidewalk.

         11                 CHAIRPERSON LIU: Thank you. I think

         12  we recognize the threat of having the bicycles

         13  ridden on the sidewalks. I was actually going to ask

         14  him how many people should be killed before we start

         15  taking up this legislation.

         16                 Thank you for your time.

         17                 Our next panel, and our final panel,

         18  on Intro. 116-A, will be Dr. Joy Zagoren, from the

         19  East 79th Street Neighborhood Association, Elizabeth

         20  Ashby, Sanae Maher, also from the 79th Street

         21  Committee. Actually, is it a different committee?

         22  Okay, and then finally Bette Dewing.

         23                 MS. MAHER: Excuse me, Chairman. It's

         24  Claire Maher.

         25                 CHAIRPERSON LIU: Sorry about that.
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          2  It's Claire Maher.

          3                 I will start with Dr. Joy Zagoren.

          4                 DR. ZAGOREN: Yes, thank you very much

          5  for recognizing, first of all, that we have a

          6  problem and for attempting to do something about it.

          7  I personally appreciate that. Although I do

          8  represent the East 79th Street Neighborhood

          9  Association, I'm sure they appreciate that too.

         10                 I would like not to reiterate what

         11  the gentlemen before me from CB 6 just said, because

         12  he was marvelous, as was Christine Donovan and

         13  Liberty Rees, I thought everything that they said

         14  was magnificent. I am going to try to take a

         15  slightly different tact.

         16                 There are 58 million bicycles in the

         17  United States, there are over 5,000 bicycle-related

         18  deaths every year. The four states that have the

         19  worst bicycling records, New York, Florida, Texas,

         20  California.

         21                 California has subsequently put into

         22  law that bicycles must be licensed. This is what I

         23  would like to see in New York.

         24                 The other places that I was easily

         25  able to find, I know there are quite a few more
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          2  cities that have licensed them, but Minneapolis is

          3  one and Houston, Texas is another.

          4                 I called Houston, Texas. They were

          5  marvelous. They put me through public information,

          6  they put me through to different departments. I

          7  ended up speaking to a Patrolman McMullen, who was

          8  absolutely great, telling me how they go about

          9  licensing.

         10                 First of all, our Mayor would

         11  probably love the amount of money he could make on

         12  licensing bicycles towards our budget problems.

         13  That's number one.

         14                 Number two, what they do is you bring

         15  your bicycle, and it has to be inspected, it has to

         16  have the light that is required in New York City

         17  that nobody has. It has to have the bell that is

         18  required that nobody in New York City has. You have

         19  a registration number on your bicycle which they

         20  record. You get a license. You do this at the

         21  firehouse and you pay for this. Then you are

         22  registered, you are licensed. I asked him how

         23  efficient this is, he said efficiency is only as

         24  good as enforcement.

         25                 After I finished with Houston, I then
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          2  called the 19th Precinct, which is in my area, and I

          3  had a very nice response from them too.

          4                 They told me about how many summonses

          5  they gave out, all of 2001 and so far of 2002, I

          6  won't bore you with all the numbers, but it averages

          7  out to about 250 summonses a week, and these are

          8  called fee summons which means you must appear. I

          9  asked him how many people appear. The appearance is

         10  a problem. You ask a bicyclist for his name and

         11  address, and if he lies you have no recourse.

         12                 The only time they're able to really

         13  check who and where they're from is if it's from a

         14  restaurant and the man happens to have menus on him.

         15  If he has a menu on him they get the menu and then

         16  they know where he's from.

         17                 If he had a license, this would not

         18  be a problem. They would have a name, they would

         19  have a company, they'd be able to follow it through.

         20                 Thank you.

         21                 The other thing, by the way, that I

         22  wanted to tell you this lovely man from Houston told

         23  me, which I did not know, and he suggested that I

         24  mention this to the City Council; did you know that

         25  there is government funding for bicycle safety, and
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          2  for bicycle racks? I don't know if you knew this, I

          3  didn't, so I thought I would bring it up, and you

          4  can apply for it.

          5                 The bicycle racks are another

          6  problem. There are very few of them, so what's

          7  happened subsequently is that bicycles are changed,

          8  and you can keep this, if you like, I have another

          9  copy. Bicycles are chained to parking meters, to

         10  light polls, particularly to trees in tree beds. I

         11  happen to be on the Upper East Side Tree Committee,

         12  and it's a struggle to get the trees, it's a

         13  struggle to keep them alive and keep them watered.

         14  And then they take these bicycles and they wrap them

         15  and they unwrap them all around the trees. That's

         16  not as much a safety problem, it's just a hazard

         17  problem, when you've got six or seven bicycles

         18  chained to meters in front of a restaurant, and

         19  there are so many like that. It's a hazard problem,

         20  as much as the news boxes, as far as walking. But

         21  the greatest hazard is in the bicycles on the

         22  streets. And the only way that I can see to

         23  enforcing that problem, and putting money in the til

         24  for the City, is to license them.

         25                 I thank you.
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          2                 CHAIRPERSON LIU: Thank you. Elizabeth

          3  Ashby.

          4                 MS. ASHBY: Good afternoon, I guess it

          5  is, yes, Mr. Chairman. I'm delighted to be here, and

          6  I knew about the meeting so late that I wasn't able

          7  to bring some things that I would have liked to have

          8  shared with you, because I'm so pleased that you are

          9  trying to tighten up the laws on bicycle riding in

         10  this City, because one thing that people haven't

         11  perhaps noticed is, we talk about crime going down

         12  in this City, the only place I can guarantee anybody

         13  to see constant crime is to watch bicyclists. You

         14  almost never see them ridden legally. And I felt

         15  that when the representatives of the police talked

         16  about the difficulties of 20 feet and this, that and

         17  the other thing, because they're already legal,

         18  illegal to ride a bicycle on the sidewalks, I don't

         19  believe that we need this further. They are

         20  inherently dangerous. It's like it's illegal to fire

         21  a gun into the air, if you don't hit somebody, you

         22  don't get away with it. I mean, it's presumed

         23  inherently dangerous, and when I walked in the park

         24  this morning, I hope that this law on the

         25  confiscation of bicycles will apply in Central Park,
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          2  because to say it is never enforced is not true.

          3  99.99 percent of the time it's not enforced, but I

          4  think they gave out a couple of summonses a year,

          5  but it is constantly broken. They are only allowed

          6  in the drives and they are on the paths all the

          7  time, and what I wanted to bring to you was a letter

          8  to the times from a senior citizen, who I gather was

          9  not aware of the law, who said couldn't we have one

         10  day a week in the parks that no bicycles, because

         11  they could not walk at their speed.

         12                 On the public paths, now this is

         13  ridiculous, there are foreign guidebooks, I've lived

         14  abroad a great deal of my life and there are

         15  guidebooks in Europe, and among the things they warn

         16  you of is the bicycles, that you're much more in

         17  danger of a bicycle than you are of being mugged in

         18  the City.

         19                 Part of the problem, as been

         20  mentioned, is enforcement, and I think to a certain

         21  extent the police feel that it's not macho enough to

         22  go catch a bicycle, they'd rather be catching a

         23  murderer. But if that is the case, perhaps we need a

         24  bicycle enforcement group.

         25                 I also second what people have said
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          2  about licenses. I brought this up before in this

          3  City, what I don't understand, if they can't do it

          4  in New York, they do it in other cities in the

          5  United States, they do it all over Europe, it

          6  certainly is possible, and I think it is essential

          7  for enforcement, and I think it should apply to all

          8  bicyclers. The regulations that apply to delivery or

          9  commercial bicycles, but don't apply to the common

         10  every day citizen bicycling is absurd. All they have

         11  to do is not have the sign on them, and who is to

         12  say, I mean it's like saying this law applies only

         13  to people who wear green underwear, you'll never

         14  know. And, so, I think that all bicyclists must be

         15  licensed, and I think that I applaud you for trying

         16  to strengthen this law, and I hope this will be the

         17  beginning and that further steps will be taken to

         18  make our streets and paths in the park a pleasure to

         19  walk on instead of a hazard.

         20                 CHAIRPERSON LIU: Thank you very much.

         21                 Claire Maher.

         22                 MS. MAHER: Good afternoon. I think it

         23  is afternoon, Commissioner Liu, and the rest of the

         24  panel. I took off specifically -- okay? I have a

         25  deep voice anyhow. I took off specifically to come
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          2  here because to me it's a very -- I want to put a

          3  face on, I hate the word victim, but I'm going to

          4  say victim, I was hit with a bike about roughly a

          5  little over a year ago, four fractured ribs, knee,

          6  ankle. If I sit too long it bothers me still. It

          7  still bothers me to this point.

          8                 It was a very interesting thing in

          9  your opening situation here where they wrote, the

         10  City is a place where we enjoy to walk -- I'm sorry

         11  I just missed it. In other words, to be able to walk

         12  in this City and to enjoy yourself, I just had it

         13  here, and this is a City of pedestrians who enjoy

         14  walking. I'm a native New Yorker. It's come to the

         15  point where during the day you're still looking

         16  here, there and everywhere, not just for delivery

         17  people, but for people that own bikes and just don't

         18  have any respect. The evening becomes more, I shall

         19  use the word tragic, frightening, because you

         20  cannot, from here, to there, behind you, in front of

         21  you, beside you, you're assaulted by bikes on

         22  deliveries and also riding on the streets for

         23  pleasure.

         24                 I don't know what all the confusion

         25  is about having not riding on the sidewalk. There

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            165

          1  COMMITTEE ON TRANSPORTATION

          2  are laws. You don't ride on the sidewalk.

          3                 Mr. Romanoff (sic) was in quite a

          4  stew, you should pardon the pun, about he and his

          5  wife and children should be able to be on the

          6  sidewalk. Well, swell, but if you're on the sidewalk

          7  it's against the law, and it's not to be.

          8                 So, what I'm saying in essence is,

          9  all these laws are there, if we can please enforce

         10  them so that we can have a little bit of quiet,

         11  safety enjoyment during the day and evening.

         12                 Also, I may bring to your -- a rather

         13  sad thing that did happen, perhaps it might have

         14  been amusing to some people, Councilman Eristoff got

         15  into an argumentation with a bike rider, not a

         16  delivery person, but a person with his bike, and he

         17  was struck by him because he dared to say why are

         18  you on the sidewalk? I think he almost did knock him

         19  down. So, that's what I'm saying in essence, sir.

         20  That's what it is. It's taken away the pleasure from

         21  this great City and it can cause -- oh, people, Mr.

         22  Romanoff (sic), again, he said there was just a few

         23  people affected. Just forget me, I'm getting around,

         24  how about the people who are disabled from it, how

         25  about the depth? In my neighborhood, a woman leaving
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          2  church one evening, I think it was two years ago,

          3  she was killed by a bike, and that's not, he said,

          4  once, two, three, that's not true, there are many,

          5  many people that have been hurt by this.

          6                 So I thank you, sir, and thank you,

          7  Council members.

          8                 CHAIRPERSON LIU: Thank you for your

          9  comments and coming down this afternoon.

         10                 Bette Dewing.

         11                 MS. DEWING: Yes, thank you again. I

         12  agree with everybody here, and with Elizabeth and

         13  Mr. Sepersky and Claire, the law is already there

         14  about bikes on the sidewalk, unless you're 14 years

         15  and younger, and even the Community Board 8 said

         16  something about some years ago that kids have got to

         17  be more careful too, but as far as bicycle this.

         18  Yes, they don't feel as many people by far as motor

         19  vehicles, as Charlie Komanoff said, but they do

         20  injure very, very frequently, and the stress they

         21  engender by the mere misses that we go through every

         22  day every time we step outside, it really adds to

         23  the stress, it takes away the joy and health of our

         24  walking, and as I've become a little more disabled

         25  recently, I feel much more fragile and threatened. I
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          2  was, I've been working on this for 20 years, when I

          3  was really able-bodied, but it is such a threat. And

          4  I've been down at City Hall so many times, and so

          5  many laws are in place about the commercial bikes

          6  being registered with stuff, signs on their jackets

          7  and all, registration, lights, and it's very

          8  frustrating and it just goes on and on and on. And

          9  it's very frightening. It's a wonderful walking

         10  City, but for me and on the parks, too, it's really

         11  treacherous to go out there, I'm always looking

         12  behind me, and whatever you can do, I don't know

         13  about this new rule, I just think there is that law

         14  on the books about no bikes on the sidewalks. To

         15  further complicate, by 20 feet away and all that, I

         16  don't quite comprehend such things. Also, Councilman

         17  Eristoff, maybe you know, but he put stencils down

         18  on the sidewalks, an experimental thing, saying, it

         19  was a picture of a bike with a bar through it, and

         20  he put them on the sidewalk, some of them are still

         21  there, to sort of give people the idea that all

         22  right, this doesn't, you shouldn't do this, I think

         23  more visuals around, if you ever consider that kind

         24  of thing, too, those visuals weren't particularly

         25  plain enough. That, too, but it is such a serious
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          2  problem and for so long, and I thank you for

          3  addressing it again.

          4                 CHAIRPERSON LIU: Thank you for coming

          5  down this afternoon and testifying on both bills.

          6                 MS. MAHER: One other thing to add to

          7  that. Mr. Salzberger, of the New York Times,

          8  somebody showed me a picture this morning, he was

          9  punched out, he's got a great big purple eye, when

         10  he told a bicyclist to get off the sidewalk.

         11                 CHAIRPERSON LIU: Okay, thank you very

         12  much.

         13                 That I believe is a complete list of

         14  people who have testimony on Intro. 116-A today. Is

         15  there anybody else who would like to address a

         16  general issue of sidewalk safety, in addition to the

         17  two bills that we have discussed today?

         18                 Being none, this hearing is now

         19  adjourned. Thank you.

         20                 (Hearing concluded at 1:42 p.m.)
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