	
	
	



	
	
	



[bookmark: _GoBack]Civil Service & Labor Committee Staff
Nicholas Connell, Senior Legislative Counsel
Elizabeth Arzt, Legislative Policy Analyst[image: ]

                                                                

THE COUNCIL OF THE CITY OF NEW YORK

BRIEFING PAPER AND COMMITTEE REPORT OF THE HUMAN SERVICES DIVISION
Andrea Vazquez, Legislative Director
Smita Deshmukh, Deputy Director, Human Services

COMMITTEE ON CIVIL SERVICE & LABOR
Hon. Carmen De La Rosa, Chair

September 6, 2022

	
	
	



	
	
	




	
	
	





2

Int. No. 175-2022:	By Council Members Marte, the Public Advocate (Mr. Williams), Cabán, Hanif, Won, Menin, Abreu, Restler, Williams, Ayala, Ossé, Moya, Nurse, Riley, De La Rosa, Brannan, Feliz, Gutiérrez, Sanchez, Rivera, Holden, Richardson Jordan, Louis, Krishnan, Barron, Paladino, Borelli, Ariola and Vernikov

Title:	A Local Law to amend the administrative code of the city of New York, in relation to maximum working hours for home care aides				


I. INTRODUCTION
On September 6, 2022, the Committee on Civil Service and Labor, chaired by Council Member Carmen De La Rosa, will hear Introduction Number 175-2022 (Int. 175), a local law to amend the administrative code of the city of New York, in relation to maximum working hours for home care aides. Witnesses invited to testify include representatives from the New York City Department of Consumer and Worker Protection, labor unions representing home care aides, home health aide agencies, other interested stakeholders and members of the public.
II. HOME CARE AIDES IN NEW YORK CITY
Home care aides perform an integral function in New York City’s (“City”) healthcare system. City residents who live with “limitations of age, disability or disease” rely on the help of home care aides to carry out essential tasks while remaining in their homes, reducing the need for alternative supported-living options like healthcare facilities, nursing homes and family members.[footnoteRef:2] Comprising one of the largest occupational groups in the City, home care aides numbered nearly 300,000 in 2021,[footnoteRef:3] and demand for their services continues to grow as the aging population grows.[footnoteRef:4] According to the Alzheimer’s Association, New York State will require a greater than 50% increase in home care aides by 2028.[footnoteRef:5] If current trends hold, most of this growth must occur in the City: the Home Care Association of New York State reports that roughly 75% of the State’s current home care patients are City residents, totaling over 365,000 people.[footnoteRef:6] [2:  Carol Rodat, New York’s Home Care Aide Workforce, Executive Summary, PHI New York, p. 1 (Dec. 2010), available at https://www.phinational.org/wp-content/uploads/legacy/clearinghouse/PHI-495%20NY%20ExecSummary.pdf (“Rodat”). ]  [3:  Christine Chung, Home Care Workers’ Battle for Pay Boost Embroils Lower Manhattan Council Campaigns, The City (May 5, 2021, 9:05PM), https://www.thecity.nyc/work/2021/5/5/22422136/home-care-workers-pay-boost-lower-manhattan-city-council. Current numbers represent an increase from 130,000 in 2010; Rodat.]  [4:  E.g., Tom Dinki, New York home care shortage’s impact on dementia caregiving: ‘It takes so much out of you,’ NPR (Aug. 10, 2022), https://wskg.org/new-york-home-care-shortages-impact-on-dementia-caregiving-it-takes-so-much-out-of-you/ (“Dinki”); Caroline Lewis, NY officials, advocates argue over wage increase to avert home care worker crisis, Gothamist (Feb. 9, 2022), https://gothamist.com/news/ny-officials-advocates-argue-over-wage-increase-avert-home-care-worker-crisis (“Lewis”).]  [5:  2022 Alzheimer’s Disease Facts and Figures, Alzheimer’s Association, p. 55 (2022), available at https://www.alz.org/media/documents/alzheimers-facts-and-figures.pdf.]  [6:  State of the Industry 2022, HCANYS, p. 6 (2022), available at https://infogram.com/2022-hca-state-of-the-industry-report-1h8n6m3kj1ovj4x (“State of the Industry 2022”).] 

Despite their important and demanding work, pay for home care aides is low.[footnoteRef:7] Typical wages for home care aides who serve City residents are $15 per hour,[footnoteRef:8] a result of minimum wages and Medicaid reimbursement rates fixed at the State level.[footnoteRef:9] Home care aides working in the City are entitled to an additional $4.09 per hour, which employers can pay as wages or provide in the form of a supplemental benefit.[footnoteRef:10] As a result, a full-time home care aide can expect to earn just $31,200 per year, well under New York City poverty thresholds.[footnoteRef:11] Some take on multiple shifts and additional jobs to make ends meet.[footnoteRef:12] Many rely on public assistance.[footnoteRef:13] [7:  E.g., Liz Donovan, et al., Long Hours, Low Pay, Loneliness and a Booming Industry, N.Y. Times (Nov. 1, 2021), available at https://www.nytimes.com/2021/09/25/business/home-health-aides-industry.html (“Donovan”).]  [8:  The High Cost of Low Wages, CDPAANYS, p. 14 (Oct. 2021), available at https://cdpaanys.org/wp-content/uploads/2021/11/Final-High-Cost-of-Low-Wages-Report.pdf (“CDPAANYS”).]  [9:  Andryeyeva v. New York Health Care, Inc., 33 N.Y.3d 152 (2019); Home Health Care Aides and Wage Parity, N.Y.S. Dep’t of Labor (last accessed August 16, 2022), https://dol.ny.gov/home-health-care-aides-and-wage-parity#:~:text=Wage%20Parity%20Compensation,-In%20accordance%20with&text=The%20required%20benefit%20portion%20of,Wage%20for%20the%20applicable%20region.]  [10:  Id.]  [11:  New York City Government Poverty Measure 2019, N.Y.C. Mayor’s Office for Economic Opportunity (2021), available at https://www1.nyc.gov/assets/opportunity/pdf/21_poverty_measure_report.pdf.]  [12:  Elizabeth Valdez, How to protect N.Y. home-care workers, N.Y. Daily News (Aug. 10, 2022, 5:00 AM), available at https://www.nydailynews.com/opinion/ny-oped-how-to-protect-new-yorks-home-care-workers-20220810-es7imxcrhbeqvca5ib7w772d7y-story.html (“Valdez”).]  [13:  Rodat at 3.] 

State legislation known as the Fair Pay for Home Care Act (FPHCA) would institute an increased minimum wage for home care aides at the rate of 150% of the current minimum wage, and require Medicaid to reimburse claims for billed home care work at the same rate to promote compliance.[footnoteRef:14] On March 24, 2022, the Council adopted Resolution 24-2022 to call upon the State Legislature to pass FPHCA. The bill has not been enacted, but upon adoption of the Fiscal Year 2022-2023 budget, the State entitled home care aides to a more modest, short-term wage increase of an additional $2 per hour by October 1, 2022, and another $1 increase one year later.[footnoteRef:15] However, the State did not institute a corresponding increase for Medicaid reimbursement, shifting the burden to pay required wage increases on nonprofit, certified home health aide agencies, who depend primarily on reimbursements to pay the wages of contracted home care aides.[footnoteRef:16] More than half of such agencies reported negative operating margins in 2020 due to “chronic under-reimbursement coupled with uneven rate adjustments and distributions from the state to cover costs.”[footnoteRef:17] Without a corresponding increase for Medicaid reimbursement, home health aide agencies have expressed concern about their ability to pay higher wages.[footnoteRef:18] [14:  S. 5374A (2021-2022)/A. 6329A (2021-2022); see Andrew Donlan, New York State Budget Leaves Home Care Providers ‘Vulnerable,’ Home Health Care News (Apr. 11, 2022), https://homehealthcarenews.com/2022/04/new-york-state-budget-leaves-home-care-providers-vulnerable/ (“Donlan”).]  [15:  E.g., Donlan.]  [16:  Donlan.]  [17:  State of the Industry 2022 at 7.]  [18:  Lewis; Donovan.] 

Compounding the fundamental problem of inadequate pay, working conditions for home care aides are challenging. Shifts can be long—sometimes totaling 24 hours, only 13 of which are compensable in most cases.[footnoteRef:19] The “intimate, hands-on” duties of the job are demanding, [footnoteRef:20] and can cause or make worse health conditions for the aides, themselves.[footnoteRef:21] Exhausted aides nevertheless take on additional shifts and jobs to offset the low rate of compensation for their labor.[footnoteRef:22] As the vast majority of the home care aide workforce is comprised of women of color and immigrants, the burdens of the occupation fall disproportionately on them.[footnoteRef:23] [19:  See, e.g., Andryeyeva v. New York Health Care, Inc.; see also Donovan.]  [20:  Lewis; Donovan.]  [21:  E.g., Donovan.]  [22:  E.g., Valdez.]  [23:  See Donovan.] 

Low pay and difficult work, combined with additional factors including burnout, regulatory burdens, vaccine hesitancy and other COVID-related issues,[footnoteRef:24] contribute to the decreasing numbers of home care workers.[footnoteRef:25] Home health aide agencies report unfilled positions and high turnover rates.[footnoteRef:26] Patients struggle to find aides to cover shifts.[footnoteRef:27] In October 2021, the Consumer Directed Personal Assistance Association of New York State characterized the shortage of home care workers as a “crisis,” reporting that “74% of seniors and people with disabilities … [were] unable to retain home care workers in 2021.”[footnoteRef:28]  [24:  State of the Industry 2022 at 14.]  [25:  Id.]  [26:  State of the Industry 2022 at 15.]  [27:  E.g., Dinki.]  [28:  CDPAANYS at 1; see also Alexandra Moe, The Crisis Facing Nursing Homes, Assisted Living and Home Care for America’s Elderly, Politico (July 28, 2022, 4:30 AM), https://www.politico.com/news/magazine/2022/07/28/elder-care-worker-shortage-immigration-crisis-00047454.] 

Against this urgent backdrop, calls for legislation and policy to address the state of home health care, including the working conditions of home care aides, are persistent and resounding.[footnoteRef:29] However, policymakers and stakeholders continue to debate the wisdom of specific proposals and their potential consequences for home care aides and the patients they serve.[footnoteRef:30] With respect to proposed shifts regulations, stakeholders claim that eliminating 24-hours shifts could have serious consequences for patients whose needs cannot be met adequately under alternative care arrangements in their homes—forcing them into nursing homes or to forgo essential care altogether.[footnoteRef:31] These consequences would be felt not only personally, but system-wide.[footnoteRef:32] Nursing homes and other assisted-living facilities would be strained to build capacity for new residents, and public funding for Medicaid would be stretched further to cover the increased costs.[footnoteRef:33] [29:  E.g., State of the Industry 2022 at 18; CDPAANYS at 19.]  [30:  E.g., Lewis; Valdez.]  [31:  Kezia Scales, PhD, The 24-Hour Home Care Shift: Why This Debate Matters, PHI (Feb. 12, 2018), The 24-Hour Home Care Shift: Why This Debate Matters - PHI (phinational.org) (“Scales”); Addressing the Crisis in the Long-term Care Workforce, N.Y.S. Senate, p. 15 (July 27, 2021), available at long-term_care_workforce_hearing_report_2021.pdf (nysenate.gov).]  [32:  Scales.]  [33:  Id.] 


III. ANALYSIS OF INTRODUCTION NO. 175-2022
Int. 175 would limit the duration and frequency of shifts, and hours of work that employers could assign to home care aides. Int. 175 would define the term “home care aide” as a home health aide, personal care aide, personal care attendant, consumer directed personal assistant, home attendant or other licensed or unlicensed person whose primary responsibility includes the provision of in-home assistance with activities of daily living, instrumental activities of daily living or health-related tasks, or the provision of companionship or fellowship, excluding any person who provides any such service to a family member.
Int. 175 would prohibit employers of home care aides from assigning shifts to home care aides that exceed 12 hours in duration, 12 hours in any 24-hours period, or 50 hours in any given week. In addition, Int. 175 would prohibit employers from assigning consecutive 12-hours shifts. Int. 175 would define the term “shift” as any period of time during which a home care aide (i) is the sole home care aide at the place of employment who is able to provide the services for which the home care aide is engaged, (ii) is required to be available to provide such services, or (iii) is not permitted to leave the place of employment. 
Int. 175 would permit employers of home care aides to exceed hours and shifts limitations in the event of an unforeseeable emergency circumstance, provided that the employer exhausted all reasonable efforts to obtain proper staffing. However, in no event would Int. 175 permit excess hours to exceed 2 hours per day or 10 per week. A staffing shortage would not constitute an unforeseeable emergent circumstance, which Int. 175 would define as an unpredictable or unavoidable occurrence that requires immediate action.
Violations of Int. 175’s prohibitions would be punishable as civil penalties in the amount of $500 per violation, as well as subject to an order directing compliance. Any person alleging a violation of Int. 175 could bring a civil action to enforce its prohibitions.
IV. CONCLUSION
The home care workforce is an important component of a healthcare system that effectively meets the diverse needs of City residents who cannot live independently, whether temporarily or permanently. Ensuring living wages and humane working conditions for home care aides supports the maintenance and growth of this crucial workforce, in turn ensuring readiness to meet the current and future demand for their services. The Committee looks forward to learning more about how to promote a home care workforce equipped to deliver crucial services to City residents now and in the future and how Int. 175 could affect the welfare of home care aides.


Int. No. 175

By Council Member Marte, the Public Advocate (Mr. Williams) and Council Members Cabán, Stevens, Hanif, Won, Menin, Abreu, Restler, Williams, Ayala, Ossé, Moya, Nurse, Riley, De La Rosa, Brannan, Feliz, Gutiérrez, Sanchez, Rivera, Holden, Richardson Jordan, Louis, Krishnan, Paladino, Borelli, Ariola and Vernikov

..Title
A Local Law to amend the administrative code of the city of New York, in relation to maximum working hours for home care aides
..Body

Be it enacted by the Council as follows:
Section 1. Paragraph 3 of subdivision a of section 20-1208 of the administrative code of the city of New York, as amended by local law number 80 for the year 2020, is amended to read as follows:
3. For each violation of:
(a) Section 20-1204,
(1) Rescission of any discipline issued, reinstatement of any employee terminated and payment of back pay for any loss of pay or benefits resulting from discipline or other action taken in violation of section 20-1204;
(2) $500 for each violation not involving termination; and
(3) $2,500 for each violation involving termination;
(b) Section 20-1221, $200 and an order directing compliance with section 20-1221;
(c) Section 20-1222, payment of schedule change premiums withheld in violation of section 20-1222 and $300;
(d) Section 20-1231, payment as required under section 20-1231, $500 and an order directing compliance with section 20-1231;
(e) Section 20-1241, $300 and an order directing compliance with section 20-1241;
(f) Subdivision a of section 20-1251, the greater of $500 or such employee's actual damages;
(g) Subdivisions a and b of section 20-1252, $300; [and]
(h) Subdivision a or b of section 20-1262, $500 and an order directing compliance with such subdivision, provided, however, that an employer who fails to provide an employee with the written response required by subdivision a of section 20-1262 may cure the violation without a penalty being imposed by presenting proof to the satisfaction of the department that it provided the employee with the required written response within seven days of the department notifying the employer of the opportunity to cure; and
(i) Section 20-1282, $500 and an order directing compliance with section 20-1282.
§ 2. Subdivision a of section 20-1211 of the administrative code of the city of New York, as amended by local law number 2 for the year 2021, is amended to read as follows:
a. Claims. Any person, including any organization, alleging a violation of the following provisions of this chapter may bring a civil action, in accordance with applicable law, in any court of competent jurisdiction:
1. Section 20-1204;
2. Section 20-1221;
3. Subdivisions a and b of section 20-1222;
4. Section 20-1231;
5. Subdivisions a, b, d, f and g of section 20-1241;
6. Section 20-1251;
7. Subdivisions a and b of section 20-1252; [and]
8. Section 20-1272; and
9. Section 20-1282.
§ 3. Chapter 12 of title 20 of the administrative code of the city of New York is amended by adding a new subchapter 8 to read as follows:
SUBCHAPTER 8
MAXIMUM HOURS FOR HOME CARE AIDES
§ 20-1281 Definitions. As used in this subchapter, the following terms have the following meanings:
Home care aide. The term “home care aide” means a home health aide, personal care aide, personal care attendant, consumer directed personal assistant, home attendant or other licensed or unlicensed person whose primary responsibility includes the provision of in-home assistance with activities of daily living, instrumental activities of daily living or health-related tasks, or the provision of companionship or fellowship, excluding any person who provides any such service to a family member.
Unforeseeable emergent circumstance. The term “unforeseeable emergent circumstance” means an unpredictable or unavoidable occurrence that requires immediate action.
Shift. The term “shift” means any period of time during which a home care aide (i) is the sole home care aide at the place of employment who is able to provide the services for which the home care aide is engaged, (ii) is required to be available to provide such services, or (iii) is not permitted to leave the place of employment.
§ 20-1282 Maximum home care hours. a. No employer shall assign any home care aide to work:
1. Any one single shift exceeding 12 hours; 
2. Consecutive 12-hours shifts; 
3. Shifts totaling more than 12 hours in any 24-hour period; or
4. Hours in excess of 50 per week.
b. In the event of an unforeseeable emergent circumstance, an employer may assign a home care aide hours in excess of the maximum hours set forth in subdivision a, provided that the employer has exhausted all reasonable efforts to obtain proper staffing. Such excess hours shall not exceed two hours per day or 10 hours per week. A staffing shortage shall not constitute an unforeseeable emergent circumstance. 
c. Any requirement of a home care aide to accept an assignment for hours in excess of the maximum hours set forth in subdivision a contained in any contract, agreement or understanding executed or renewed after the effective date of this local law that added this section shall be void.
§ 4. This local law takes effect 90 days after it becomes law.
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