          




          Committee Staff:


          Fire and Criminal Justice Services:                   
          Brian Crow, Senior Legislative Counsel

          William Hongach, Senior Legislative Policy Analyst

          Steve Riester, Legislative Financial Analyst
[image: image1.png]



THE COUNCIL OF THE CITY OF NEW YORK
Briefing Paper of the Governmental Affairs Division
Matthew Gewolb, Legislative Director
Rachel Cordero, Deputy Director, Governmental Affairs Division

COMMITTEE ON FIRE & CRIMINAL JUSTICE SERVICES
Hon. Elizabeth S. Crowley, Chair
November 14, 2016
OVERSIGHT:
Examining the Implementation of the Nunez Settlement in City Jails
I.
INTRODUCTION


On November 14, 2016, the Committees on Fire and Criminal Justice Services (“Committee”), chaired by Elizabeth S. Crowley will hold an oversight hearing which will examine the implementation of the Nunez settlement in the facilities of the Department of Correction (“DOC or The Department”).  
II.
DOC AND NUNEZ BACKGROUND 
The DOC provides for the care, custody and control of inmates consigned to it by the courts, including pre-trial defendants and those convicted and sentenced to terms of one year or less.
 The Department’s facilities include ten jails on Rikers Island as well as borough based jails in the Bronx, Brooklyn, Manhattan and Queens.
 Approximately 80% of the population is housed in one of 10 facilities on Rikers Island.
 In the fiscal year 2016, the DOC admitted 63,758 inmates into its custody, and in the second quarter of the 2016 calendar year, the average daily population of inmates in DOC facilities was 9,830.
  
In 2011, the Legal Aid Society sued the City and the DOC in the class action case of Nunez v. City of New York.
 In August of 2014, the United States Attorney for the Southern District of New York (“DOJ”) issued a letter to the DOC detailing findings it made during an investigation of the treatment of adolescent inmates in DOC facilities.
 The DOJ joined the Nunez case as a plaintiff in December of 2014,
 and announced an agreement in principle to settle this case in June of 2015.
 The full settlement agreement was filed on July 1, 2016,
 and took effect upon its judicial approval on October 21, 2015.


The scope of this hearing includes discussing the nature of the changes required by Nunez and what concrete steps the DOC has taken to implement such changes, including the budgetary outlay therein. This analysis is based in part on periodic reports by the monitor appointed to oversee compliance with the settlement, the most recent of which was issued on October 31, 2016. This report (“Second Monitor’s Report”) addresses the time period between March 1, 2016 and July 31, 2016. Therefore, any actions taken by the DOC since July 31, 2016 will not be included in this analysis The Council has requested information from the Administration on developments since July 31, 2016, but such information has not been provided.
A. Use of Force Policies
The consent judgement in the Nunez case (hereinafter “settlement”) requires the DOC to “develop, adopt, and implement a comprehensive use of force policy with particular emphasis on permissible and impermissible uses of force.”
 The settlement includes dozens of specific requirements to be included in this policy.
According to the Second Monitor’s Report, the Department’s new Use of Force Policy will go into effect on September 27, 2017, with the disciplinary guidelines to follow on October 27, 2017.
  This is to provide staff with the necessary training before the new policy and corresponding disciplinary guidelines take effect.

B. Use of Force Reporting And Tracking
The settlement requires every staff member of the DOC who either uses force on an inmate or witnesses the use of force to promptly submit a detailed report of such incident.
 Among other requirements, DOC staff may not collude in filing such reports, and may not review video footage prior to submitting a use of force report, though they may subsequently view such footage and submit a “supplemental report” if they so choose.
 Non-DOC staff who work in DOC facilities must also file reports upon witnessing a use of force incident that results in an apparent injury.
 The settlement also requires a computerized tracking system for these reports, and the outcomes of investigations into the uses of force.
The Monitoring Team’s initial findings suggest that these requirements are already in effect, and the Monitoring Team reported instances where there are reporting deficiencies of varying degrees of seriousness.
  
C. Anonymous Reporting System
The settlement requires the establishment of a system through which DOC staff can anonymously report the violation of use of force policies.

According to the Second Monitor’s Report, the hotline was operational as of March 2016, and as of the end of July 2016, the hotline had received three total calls. The Second Monitor’s Report indicates that the subjects of these calls were not use of force related.

D. Use of Force Investigations
The settlement requires “thorough, timely, and objective investigations of all Use of Force Incidents.”
 The settlement includes numerous specific requirements of such investigations, which among other items includes establishing a pilot program to video record interviews and requiring “preliminary reviews” to be filed within two business days of a Use of Force incident.
 The settlement also includes a distinction between a more substantial “full Investigation Division investigation” and a less comprehensive “facility investigation,” and includes dozens of requirements for each type of investigation. Among other items, these include timeliness requirements that do not take effect until October of 2018.

According to the Second Monitor’s Report, the DOC and the Monitoring Team are continuing to develop and refine the “Preliminary Review” process,  which is a new investigative tool introduced by the settlement. Since the release of the Second Monitor’s Report, the ID is reported to be conducting Preliminary Reviews of all use of force incidents.  The Second Monitor’s Report also indicated that the Monitoring Team will also focus specifically on this issue during the third monitoring period.

E. Staff Discipline and Accountability

The settlement requires the DOC to “work with the Monitor to develop and implement functional, comprehensive, and standardized disciplinary guidelines designed to impose appropriate and meaningful discipline for Use of Force Violations.”
 These guidelines are to include the range of penalties the Department must seek in disciplinary proceedings, and the settlement contains numerous requirements as to what sanctions the Department must seek in certain types of violations.
Both the first and second Monitor Reports have involved data collection, and the Monitoring Team has indicated that both the DOC and Monitoring Team are developing a methodology and strategy to assess staff discipline and accountability in future Monitoring Reports. During the Monitoring Period for the 2nd Monitor Report, the Department consulted with staff representatives and the Monitoring Team about revisions of guidelines.  It is indicated in the Second Monitor’s Report that these new guidelines will take effect on October 27, 2017.

F. Video Surveillance
The settlement requires at least 7,800 stationary cameras to be installed by February 28, 2018, with at least 25% of these cameras to be installed by July 1, 2016. It also requires a pilot project regarding the use of body-worn and handheld cameras, due to be implemented by October of 2016. The DOC is required to store video for at least 90 days, and longer in certain situations.

According to the Second Monitor’s Report, as of July 30, 2016, the Department had installed 2,815 new wall-mounted cameras, of which 1,350 were installed during the First Monitoring Period and 1,465 during the Second Monitoring Period.
G. Risk Management
The settlement requires the DOC to develop an “Early Warning System designed to effectively identify, as soon as possible, Staff Members whose conduct warrants corrective action as well as systemic policy or training deficiencies.”
 Among other things, this system requires certain interventions to be triggered whenever a staff member commits certain acts, the use of a “Use of Force Auditor” to review patterns and trends with the use of force and present related quarterly reports and recommendations to the Department, and use information from the City’s Law Department and Comptroller to identify lawsuit-related issues with the use of force.
The Monitor Reports indicate that the DOC has created two entirely new processes, the Commissioner’s Twelve Facility Action Plan and the Action Review Committee, both of which are new processes for collecting, understanding, and evaluating this data to reduce problematic use of force.
  Additionally, these measures include developing and implementing a computerized Early Warning System (“EWS”).  The EWS is reported to be in use for correcting inappropriate staff conduct.
 As part of the Risk Management Section, the Department, in consultation with the Monitor, is continuing to develop their Case Management System, which will track data relating to incidents involving staff members. The Consent Judgment requires the system to be developed by December 1, 2016.

H. Staff Recruitment and Selection
The DOC is required to “develop and maintain a comprehensive staff recruitment program,” “develop and maintain an objective process for selection and hiring,” and “conduct appropriate background investigations before hiring any individual.”

The Department currently has a Correction Officer Recruitment Unit and Applicant Investigation Unit, both of which work together to identify and select qualified personnel to staff DOC.
 According to the Second Monitor’s Report, 645 officers graduated in May 2016 and a 726-person recruit class matriculated at the Academy in July 2016.

I. Screening and Assignment of Staff
The settlement requires the DOC to consider use of force incidents and disciplinary history in promotional decisions, and prohibits certain promotions for staff with a history of such incidents. The settlement also requires similar consideration for placement of staff in “special units” such as the punitive segregation unit or Enhanced Supervision Housing,
 and automatic review of staff with a history of certain violations to assess “whether the Staff Member should be reassigned to a position with more limited inmate contact.”

According to the Second Monitor’s Report, the Department had been conducting ongoing revisions to these procedures throughout the reporting period, thus precluding the Monitor from evaluating the Department’s progress.
 The Monitoring Team has indicated it “intends to assess the implementation of these procedures more closely after the new policies are issued during the Third Monitoring Period.”

J. Training
The settlement requires training on the new use of force policies, as well as training on “crisis intervention,” which covers “how to manage inmate-on-inmate conflicts, inmate-on-staff confrontations, and inmate personal crises,” and “probe team training,” which covers “the proper procedures and protocols for responding to alarms and emergency situations.”
 The settlement also requires other specialized types of training, including those related to “defense tactics,” cell extractions, investigations, “young inmate management,” “direct supervision,” and re-training on the use of force for those staff who have violated use of force policies.  

The Department developed the Special Tactics and Responsible Techniques (“S.T.A.R.T.”) program, which is a four-day bundled training program. S.T.A.R.T. includes one day of training on the Department’s new use of force directive and three days of training on the Department’s new Defensive Tactics curriculum.
 Other training programs appear to be in development, or have been implemented on a limited basis.

K. Inmate Arrests 
The settlement requires the DOC to arrest an inmate only after consultation with specified investigatory bodies.
According to the Second Monitor’s Report, the Monitoring Team did not evaluate the Department in this area during the second reporting period. 
L. Specific Provisions For Inmates Under 19
The settlement contains certain provisions that only apply to inmates under 19 years old. Among other things, these provisions include a requirement to conduct daily inspections of their housing areas, regular tours by high ranking staff, a new inmate classification system, increasing programming, more stringent requirements of video camera coverage, and numerous requirements related to the staffing of units with such inmates. These staffing requirements include strict ratios of staff to inmates.
According to the Second Monitor’s Report, the Department is in varying stages of implementing the numerous requirements related to inmates under 19 years old. Among other things, the DOC has yet to implement a new inmate classification system, and is continuing to train staff regarding on new policies and procedures. The Second Monitor’s Report was unable to adequately analyze staff-to-inmate ratios.
M. Inmate Discipline
The settlement requires certain conditions related to the discipline of inmates, many of which have been codified in the rules of the Board of Correction.
 The settlement also requires the DOC to “retain a qualified outside consultant to conduct an independent review of the Department’s infraction processes and procedures.” 
In an effort to meet the requirements set forth by the Consent Judgment to reduce the Department’s historical overreliance on Punitive Segregation as a mechanism for responding to inmate misconduct, the Department has established numerous options to address disciplining inmates for infractions.  These options include: (i) special programming such as the Second Chance Housing Unit and the Transitional Restorative Unit to respond to adolescents who exhibit violent misconduct and (ii) the Personal Recognition, Aspirational Values, Team Benefits, and Higher Privileges program, which combines both group and individual incentives, and recognizes both inmate and staff for their contributions to a safe facility.

N. Housing Plan For Inmates Under 18
The settlement requires the City to “make best efforts to search for and identify an alternative site not located on Rikers Island for the placement of Inmates under the age of 18.” 

According to the Second Monitor’s Report, the Department has made “significant” progress on securing housing for inmates under the age of 18.
 These steps include: (i) successfully identifying the Horizon Juvenile Secure Detention facility in the Bronx as the site for alternative housing; (ii) securing funding from the City to properly retrofit specific areas of Horizon that will house these inmates; and (iii) visiting other jurisdictions to expound for how the physical space should be configured to best support supervision and programming for this population.

III.
BUDGETARY IMPACT
The Fiscal 2017 Preliminary Plan includes a total of $247.6 million over the course of the next five years to support 429 positions and other costs related to the Nunez settlement. More specifically, the Fiscal 2017 Preliminary Budget includes $39 million in Fiscal 2016 and $58.3 million in Fiscal 2017 for 429 positions (298 uniform and 131 civilian) related to the settlement.  Additional funding for items other than personal services (“OTPS”) include information technology equipment, vehicles, and other operational needs to support a considerable expansion in the DOC’s staff. The additional staff will support various operational needs, including but not limited, to the applicant investigation unit, the training academy, investigation unit, trials and ligation, legal and information technology divisions, and expanded young adult staffing.  According to the Department, the distribution of uniform positions is still under review. It should be noted that the Nunez settlement budget actions can be seen in multiple program areas across DOC’s budget.
IV.
ISSUES AND CONCERNS


The Committee is interested in learning more about the progress the DOC has made in the past year towards fulfilling the promises made in the Nunez settlement. The Committee is particularly interested in learning more about how the Department plans to spend the $247.6 million that has been allocated towards these purposes, as well as when the Department expects these sweeping changes to be reflected in use of force reporting, jail violence data, and other relevant statistics. 
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