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INT. 350-A 
By: The Speaker (Council Member

Vallone) and Council Members Robles, 


McCaffrey, Harrison, Clarke, Freed, Henry, Koslowitz, Leffler, Michels, Spigner and Wooten; also Council Members Carrion, Cruz, Foster, Lasher, Robinson and Linares

TITLE:
To amend the administrative code of the city


New York, in relation to requiring inspections of food service establishments.

ADMINISTRATIVE CODE:
Adds new section 17-179 to chapter 1 of

                                                                        title 17.

The Committee on Health will hold a hearing on Int. No. 350-A, a proposed local law regarding inspections of food service establishments.  This is the second hearing on this subject.  The first hearing, on Int. No. 350, was held on October 27, 1998.  Many recommendations that were voiced at that earlier hearing have been incorporated into Int. No. 350-A.  Expected to testify are Dr. Neal Cohen, Commissioner of the New York City Department of Health (“DOH”), Mr. Joe Spinato, of the New York Hotel Association, Mr. Charles Hunt, of the New York State Restaurant Association and various other food service establishment associations.

ANALYSIS AND BACKGROUND:



According to New York City Health Code (the “Health Code”) section 81, regarding “Food Service Establishments,” DOH is currently required to inspect all food service establishments prior to their opening, in order to ensure the provision of safe food to consumers.  Pursuant to the Health Code, DOH has 21 days in which to inspect a food service establishment and issue a permit for operation as a food service establishment.  If the establishment is not inspected in 21 days, it can open on the 22nd day and continue operation without a permit until such time as DOH makes an inspection, issues a permit or issues an order to cease operation for cause.  No further inspections of food service establishments are required under present law.  

The Mayor’s Management Report for Fiscal 1999 indicates that DOH has attempted to inspect every restaurant in the City at least once a year.  However, in a series of articles beginning May 31, 1998, the Daily News reported that there were 4,799 restaurants in the City that were not inspected in 1997.  The News used figures that were obtained from DOH under the Freedom of Information Act.  The article stated that according to DOH officials, while it has been a goal of DOH to inspect every restaurant at least once a year, with approximately 100 inspectors, the goal seems impossible to attain.

Int. No. 350-A:


Proposed Int. No. 350-A would add a new section 17-179 to chapter one of title 17 of the New York City Administrative Code.  Subdivision (a) of this section defines a food service establishment as anywhere food is prepared on the premises for individual portion service directly to the consumer, whether such food is prepared free of charge or sold and regardless of whether the food is consumed on or off the premises.  The definition in the bill provides a list of some examples of establishments that would be considered to be food service establishments.  Street food vendors and temporary food service establishments such as street fair stands are exempt from this proposed legislation.

Paragraph (1) of subdivision (b) of Section 17-179 makes it unlawful to open a food service establishment under any circumstances, without a permit.  The owner or operator of the food service establishment must submit a permit application to DOH no later than 21 days prior to the food service establishment’s opening.  Within that 21 day period, DOH must inspect the food service establishment and, according to paragraph (2), issue a permit if the food service establishment is in compliance with all provisions under this legislation and the Health Code.  Paragraph (3) of this subdivision states that permits for food service establishments are not transferable and paragraph (4) states that anyone with control over the use of a food service establishment must allow DOH employees, including the commissioner, access to the premises in order to determine the establishment’s compliance with all applicable laws.


Paragraph (1) of subdivision (c) of Section 17-179 requires DOH to inspect food service establishments no less than once every six months. When a violation has been found during an inspection, the inspector must issue a notice of violation to the person with control over the use of a food service establishment in accordance with the Health Code and other applicable statutes, laws, rules and regulations.  Paragraph (2) states that DOH shall conduct a surprise inspection within five days following the issuance of a violation deemed to be a public health hazard in order to determine whether or not such violation has been corrected.  If such violation has not been corrected, DOH shall issue an additional notice of violation and shall conduct another surprise inspection within three days of the issuance of the second violation notice.  However, it should be noted that paragraph (3) of this subdivision confers on the commissioner the power to immediately close any food service establishment if, in his or her discretion, immediate closure is necessary to protect the public health.

 Paragraph (1) of subdivision (d) requires that all food service establishments, under the circumstances described below, post a sign, 8½ inches by 11 inches in size, designed and manufactured by DOH, bearing the capital letters “PASSED INSPECTION” in bold black type at least three inches high.  The bottom of the sign must also include an identifying DOH logo, the date of the most recent DOH inspection, and the authorized signature of the inspector who conducted the inspection.  

This sign will be issued by DOH to a food service establishment under the following circumstances: (a) upon issuance of a permit provided to the establishment prior to the establishment’s opening; (b) upon completion of the first inspection of a food service establishment that takes place after the effective date of this local law,  provided that the food service establishment has corrected all violations issued and paid all fines relating to such violations; and (c) upon completion of a subsequent surprise inspection following the issuance of a violation deemed to be a public health hazard, where DOH is satisfied that such violation has been corrected and any levied fine has been paid.

Paragraph (2) of this subdivision provides that every food service establishment that is issued a “PASSED INSPECTION” sign by DOH must post the sign on the outside of the door that serves as the main entrance to the establishment, so that the sign is visible to the public from outside of the establishment.  Paragraph (3) states that a posted “PASSED INSPECTION” can only be removed from a food service establishment by an inspection supervisor or by order of the commissioner, when a violation that is deemed to be a public health hazard is issued.  This paragraph further states that no food service establishment may post a “PASSED INSPECTION” sign or other sign conveying a similar message when the establishment’s “PASSED INSPECTION” sign has been so removed; provided, however, that such sign may be re-posted by a food service establishment when re-issued to the establishment by DOH upon DOH’s determination that all violations resulting in the sign’s removal have been corrected and accompanying fines paid.

Subdivision (e) of Section 17-179 requires that no less than once every month, DOH must provide for publication to at least one newspaper of daily circulation, other than the City Record: (1) a list of restaurants which have received violations that are deemed to be public health hazards and which had not corrected such violations by subsequent surprise re-inspection visits; (2) a list of restaurants that are closed for public health safety reasons; and (3) a list of restaurants that were closed for public heath safety reasons and re-opened.

Paragraph (1) of subdivision (f) confers on the commissioner the power to promulgate rules in accordance with the provisions contained in this section, and such other rules as may be necessary for the purpose of implementing and carrying out the provisions of this section.  The rules must include a list of possible violations of this section and relevant Health Code provisions, and other applicable statutes, laws, rules or regulations.  The list must be classified as to the severity of the violation, and must indicate which violations are deemed to be public health hazards which may result in the temporary  surrender of a “PASSED INSPECTION” sign by a food service establishment to DOH or closure of a food service establishment.  The rules must also include procedures DOH will follow when ordering that a food service establishment be closed, and requirements such an establishment must meet before DOH permits it to re-open.  Paragraph (2) of this subdivision lists possible violations to be included in a comprehensive “violations list.”

Paragraph (1) of subdivision (g) states that any person who violates this section is liable for civil penalties of not less than five hundred nor more than one thousand dollars for the first violation and not less than one thousand dollars nor more than three thousand dollars for the second and any subsequent violation. This paragraph also states that upon a determination that any three violations deemed to be a public health hazards have occurred within a twelve-month period, the commissioner shall order that such food service establishment be closed and be sealed, provided that such premises are primarily used as a food service establishment.  If such premises are not primarily used as a food service establishment, the commissioner shall order that food and or beverage service be halted at the relevant location on such premises.

Paragraph (2) of this subdivision requires that any proceeding brought under this section to impose a civil penalty must be adjudicated before the administrative tribunal established by the board of health or to any body succeeding such administrative tribunal.  The tribunal or its successor will have the power to impose the civil penalties prescribed by this section.  Paragraph (3) provides that the penalties in this section shall be in addition to any other penalty imposed by any other provision of law, code, rule or regulation.

This local law shall take effect sixty days after its enactment, provided, however, that the commissioner of DOH shall take such actions prior to the effective date, including the promulgation of rules, as are necessary for the timely implementation of this local law. 
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