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THE COUNCIL
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REPORT OF THE HUMAN SERVICES DIVISIONS
Robert Newman, Legislative Director
June 29, 2009
PROPOSED INT. NO. 847-A:
By Council Members Jackson, Barron, Foster, James, Liu, Mark-Viverito, Martinez, Seabrook, Vann, Avella, Brewer, Comrie, Mealy, Palma, Gerson, de Blasio, Dickens, Weprin, Baez, Ferreras, Mendez, Gennaro, Sears, Gonzalez, Arroyo, Katz, Reyna and Rivera.
TITLE:
TTo amend the administrative code of the city of New York, in relation to creating a small business lease program for establishing an environment for fair negotiations in the commercial lease renewal process in order to determine reasonable lease terms.

.

ADMINISTRATIVE CODE:
Adds sections 22-801, 22-802, 22-803, 22-804, 22-805, 22-806, 22-807, 22-808, 22-809 and 22-810 to Title 22 of the Code.
INTRODUCTION


On Monday June 29, 2009, the Committee on Small Business, chaired by 
Council Member David Yassky, will hold a hearing on Proposed Int. No. 847-A.  Proposed Int. No. 847-A would create a negotiation process for the renewal of commercial leases in the City.  Representatives from the Bloomberg Administration, small business advocates and other interested parties have been invited to testify. 

DISCUSSION OF PROPOSED LEGISLATION

Section one of Proposed Int. No. 847-A sets forth the City Council’s legislative findings and intent.  It states in part that small businesses throughout the City are being forced out of their rented premises as a result of an unfair commercial lease renewal process and the speculative commercial rent market.  It also states that the bill would create a mediation and arbitration process in order to provide greater legal protections to commercial tenants, as well as a fairer negotiating environment.
Section two of the bill creates a new Chapter 8 within the Economic Affairs section of the Administrative Code (“the code”) and outlines the commercial lease and arbitration procedures for renewing commercial leases.  
The first new section of Chapter 8 would be section 22-801 of the Code, which would limit the scope of the new chapter to commercial lease renewals only.

Section 22-802 would contain various definitions including “Administering Agency,” which would mean any city agency, office, department, division, bureau or institution of government, that the mayor would designate to implement the provisions of this bill.  Other defined terms include arbitrator, commercial premises, landlord, mediator, negotiation, rent, services and tenant.

Section 22-803 of the Code would address manner of service to require that any documents required to be served in the arbitration or mediation process be served by a process server, sent by first class mail and certified mail, return receipt requested or by any express mail service.
Section 22-804 of the Code would set forth specific rental guidelines and the process for commercial lease renewals.  Subdivision a of section 22-804 would provide that commercial lease renewals would be subject to a minimum term of 10 years, unless, at the tenant's option and with the written approval of the landlord, a lease with a shorter or longer duration could be agreed to.
Subdivision b of section 22-804 would provide that no period of lease extension could extend beyond the landlord’s ability to rent the premises, where such ability is limited  by: 1) an obligation on the landlord’s part to rent the premises to a third party pursuant to a bona fide lease entered into prior to when this bill would take effect, 2) a third party exercising its option to rent the premises, provided that such option was given prior to the effective date of this chapter, or 3) any other lawful reason arising prior to effective date of the bill.
Subdivision c of section 22-804 would provide that where any landlord is limited by third party agreements or other legal obligations from adhering to the provisions of this bill, the landlord would not be required to negotiate or to arbitrate as otherwise provided for in this chapter.  However, the landlord would still be obligated to negotiate and to arbitrate a renewal lease for such period of time for which the landlord is not limited by any legal obligation and has a lawful ability to rent the commercial premises to the tenant.  Subdivision c of such section would also provide that the landlord give 120 days notice to the tenant before the termination of the lease if the lease could not be extended for a full ten-year term due to the landlord’s legal obligations that were entered into before the date on which this bill would take effect.
Subdivision d of section 22-804 would provide the grounds in which a tenant would lose the right to renewal, including:

(1) The tenant delays rent payments without cause.  However, in order for the landlord to be excused from renewing a lease on this ground, the landlord would have to serve the tenant at least 3 prior notices during the term of the lease to the tenant for demand of payment and then show that the lessee has not paid within such 30 day period, while the landlord would not be able to serve such notice unless the rent payment was in arrears for at least 15 days; 
(2) The tenant uses the commercial premises in a substantially different manner from that described in the lease;

    
(3) The tenant conducts or permits any form of illegal activity on the premises;

    
(4) The tenant breaches any obligation under the current lease and fails to cure such breach within thirty days following written notice to cure by the landlord;

    
(5) At the end of the lease, the landlord intends to demolish or substantially reconstruct the premises, or carry out substantial work or construction on the commercial premises, which the landlord could not reasonably do without obtaining possession of the commercial premises.  The landlord would have to notify the tenant of the decision to reoccupy the commercial premises at least one year prior to the termination of the lease, whereby a fraudulent invoking of this justification could result in treble damages;    
(6) The current tenant is a subtenant, and the prime tenant did not notify the landlord by certified mail of the subtenant's existence and did not obtain the written consent of the landlord;

    
(7) The administering agency or a civil court of competent jurisdiction determines that the tenant is a persistent violator of New York City tax laws, of any license obligations related to the use of the premises or of any laws of the city of New York; or
    
(8) Once the current lease expires, the landlord intends to occupy the retail premises in order to carry out its own business.  However, the landlord would not be able to terminate the existing lease if the landlord would intend to operate the same type of business that the current tenant is operating.  If such a situation would arise, the landlord would have to compensate the tenant at fair market value as determined by an arbitrator as restitution for the loss of such tenant’s business.  The landlord would also have to notify the tenant the decision to reoccupy the premises at least 120 days prior to the termination of the lease.  

Subdivision e of section 22-804 of the code would govern the procedures for lease renewals.  Subdivision e (1) of such section would require that where the landlord agrees to renew the lease of the current tenant, such landlord would notify the tenant at least 180 days prior to the expiration of the lease of the landlord’s desire to negotiate the renewal of the lease.  If the landlord and tenant agree, they may at any time renegotiate a new lease, while the tenant would continue to pay rent as set forth in the lease until the parties reach an agreement.  
The first 90 days of the 180 period would be designated for negotiations or to set up a mediation session should the parties not be able to arrive at an agreement.   If either the landlord or tenant chooses mediation as a recourse, he or she would have to notify the other party that a mediation session is requested.  The parties would then choose a mediator who is agreeable to them or request the American Arbitration Association or any another recognized arbitration or mediation association to appoint a mediator.  The mediator would then notify the parties within 10 days after his or her appointment, of the date, time, place and rules of the hearing.  If, after 90 days of negotiation and any mediation sessions, the parties do not reach an agreement on a new lease, the tenant would have to notify any recognized arbitration organization, within 14 of the expiration of the first 90 day period, that an arbitration hearing is requested.  If the tenant would fail to notify a recognized arbitration association within the 14 day deadline, the tenant’s would forfeit his or her right of renewal.
Subdivision e (2) of such section would provide that if landlord would refuse to renew a lease with the current tenant, the landlord would be required to notify the tenant within 180 days before the expiration of lease that such landlord does not want to renew the tenant’s lease and would have to state the reasons for the denial in detail.  If the tenant would wish to challenge the refusal to renew the lease and apply for a renewal of the lease, the tenant would have to notify the landlord within 30 days after the receipt of the landlord's notice of his or her intent to challenge the refusal and seek arbitration on the issue of renewal.  The tenant would then notify the administrative agency and the American Arbitration Association or any other recognized arbitration organization within 14 after notification by the tenant to the landlord that an arbitration hearing is requested to determine whether the landlord's grounds for refusal would be valid.   
Subdivision e (3) (b)of such section would set forth the procedures for an arbitration hearing.  The parties under such subdivision e (3)(a), would be required to choose an arbitrator from a list provided by any recognized arbitration association.  If they could not agree on the selection of an arbitrator within 10 days of the tenant's notice that a hearing is requested, the tenant would notify such organization of the parties' failure to make a selection within 10 days and such arbitration organization would have to pick the arbitrator within five days of receipt the tenant’s notice.  

Subdivision e (3) of such section would  further provide that the arbitrator would notify the parties of the date, place, time and rules of the hearing within 30 days of receipt by the arbitration association of the request for a hearing.  The hearing would take place in the borough where the disputed premises is located unless the parties would otherwise agree. The parties would furnish the arbitrator with all relevant documentation, and the arbitrator would conduct a preliminary meeting to review the data and familiarize him or herself with the case.  The arbitrator would also be allowed to conduct an inspection of the space after notifying both parties at least three days in advance of the inspection and informing them of their right to be present during the inspection. 
The arbitration hearing would have to be recorded by digital, tape or video device and be transcribed upon the request of any party who pays the cost of the transcription.   Each party would be given no more than 2 hours to present testimony and evidence, including time to confront and cross-examine adverse witnesses as per subdivision e (3) (e) of section 22-804 of the code.  
For situations where the landlord agrees to renew the lease, but the parties choose arbitration because they cannot agree on the rent to be charged, subdivision e (3) (d) of such section would provide that the arbitrator render a written determination setting the rent to be paid during a renewal period of 10 years, together with the basis for the determination of the rent in accordance with the factors listed in the bill, and would notify the parties of the determination within 30 days after the hearing has been concluded by certified mail.
For situations where the landlord does not want to renew the lease, subdivision e (3) (e) of such section would require that if the arbitrator would decide in favor of the landlord, the tenant would have until the end of the current lease to vacate the premises.  If the arbitrator would decide in favor of the tenant, the parties would have 20 days upon receipt of the arbitrator’s decision to renegotiate the lease consistent with the arbitrator’s decision.  If the parties could not agree on the rent to be charged, they would have to notify the arbitrator within 10 days.  The arbitrator would then render a written determination setting the rent to be paid during the renewal period of the lease, together with the basis for the determination of the rent, based on the factors listed in the bill, and would notify the parties no later than 20 days after receiving notice of the parties’ inability to renegotiate the rent and send the decision to the parties involved by certified mail   This subdivision would also provide that the costs of arbitration be borne equally by the landlord and tenant.
Subdivision e (3) (f) of such section would provide that the arbitrator's decision setting the rent price be final and binding on both parties and that the parties would have to enter into a lease incorporating such rent which lease does not diminish any services provided by the landlord pursuant to the existing lease.  If, however, the tenant would elect not to pay the rent set by the arbitrator, then the landlord and tenant would not be required to enter into a new lease agreement or renew the existing lease.
Subdivision e (3) (g) of such section would provide that if, the tenant would elect to not pay the rent set by the arbitrator, the tenant would be allowed to remain in possession of the premises at a rent no greater than a 5 percent increase of the average rent charged during the final twelve months of the last rental agreement between the landlord and tenant from the termination date of the existing lease until such date on which the tenant shall remove his or her property from the premises as provided herein.  
Such subdivision e (3) (g) would also provide a right of first refusal for the tenant. If the event the landlord would receive a written bona fide offer from a prospective tenant to rent the premises, the landlord would have to offer the current tenant the option of entering into a lease at the rent and other terms agreed to by the prospective tenant to the landlord.  The landlord would then notify the tenant of the offer within 3 days of receipt of the written bona fide offer.  If the tenant would decline to pay the rent or not accept the offer within 14 days of receipt of the landlord's notification of the offer, the tenant would then have 30 days, from the date such notice is received, to remove property from the commercial premises if at that time, the lease has already expired.  If the tenant would accepts the option of first refusal, the landlord and tenant shall would into a lease based upon the terms of the bona fide offer received by the landlord from the prospective tenant.
Section 22-805 of the Code would require that security deposits not exceed an amount greater than 2 months rent and that they be placed in escrow in an interest-bearing account at a federally insured bank located in New York State.  Additionally, any interest paid on the account would be paid annually to the tenant less one percent for the landlord's administrative costs.
Section 22-806 of the Code would prohibit a landlord could in any way, from retaliating against any tenant for the tenant's assertion or exercise of any rights under this bill.  Proof of retaliation by the landlord occurring prior to or during the arbitration proceeding could be considered by the arbitrator in making a determination as to the rent to be paid.
Section 22-807 of the Code would prohibit any provision in any lease, rental agreement, or other agreement from waiving or diminishing any right granted to the tenant under this bill.
Section 22-808 of the Code would require that the administering agency report to the Mayor and the Council on the effectiveness of this bill in carrying out the purposes for which the bill is intended at the end of each calendar year.  
Section 22-809 of the Code would allow a landlord or tenant to seek injunctive relief mandating arbitration and/or damages against any landlord or tenant who fails to submit voluntarily to arbitration or otherwise fails to act in good faith.  Additionally, any legal expenses incurred by one party as a result of its attempt to compel the other party to comply with the provisions of this chapter could be awarded to the appropriate party by the arbitrator or a civil court of competent jurisdiction.
Section 22-810 of the Code would provide that if this bill would be inconsistent with any other laws of the City, this bill would take precedence.
Section 3 of this bill would contain a severability clause.
Finally, bill section 4 of Proposed Int. No. 847-A would provide that this bill take effect 180 days after its enactment into law.
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