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June 27, 2003

INT. NO. 64-A

 



By: Council Member Sears; also Council Members Koppell and Clarke
TITLE: 

To amend the administrative code 



of the City of New York, in relation



to the annual disclosure of financial interests by certain officers and employees of the city of New York. 

Background:


The Committee on Standards and Ethics met on Tuesday, June 10, 2003, to consider the issue of amending the City’s financial disclosure law. The purpose of the financial disclosure law is to provide accountability on the part of public servants, and to help insure that there are no prohibited conflicts of interest between a City employee’s official functions and his or her private interests.  Int. No. 64 of 2002, entitled “A Local Law to amend the administrative code of the City of New York, in relation to the annual disclosure of financial interests by certain officers and employees of the city of New York” was introduced last year, and, was revised after much discussion with Council, the Law Department and Conflicts of Interest Board (“COIB”) staff. Committee Members heard testimony from a member of the COIB about the importance of the legislation, from the COIB Executive Director concerning the legal and intellectual underpinnings of the bill under consideration and from the COIB’s Acting Director of Financial Disclosure who described the “nuts and bolts” of dealing with approximately sixteen thousand financial disclosure (“FD”) filers from various government agencies
.  Details of the current law were described in the briefing paper of June 10, 2003. 

Int. No. 64-A

Int. No. 64-A, the bill under consideration here today, amends the current financial disclosure law in eighteen significant ways. Additionally, as part of a “good government” systemic overhaul of financial disclosure, the bill amends the City Campaign Finance Act to require candidates to file their FD reports with the COIB to be eligible for public funds for their campaigns. Current law requires all candidates for City elective office to file their FD forms with the COIB, although only half of the candidates actually do so.  The following are the salient proposed changes:

· Eliminate filing by low-level managers (titles M1-M3) not otherwise required to file (proposed § 12-110(b)(3)(a)(3)).  All members of the Management Pay Plan must file FD reports.   Ad. Code § 12-110(a)(3)(a)(1).  Low-level managers (M1-M3), however, have little potential for conflicts of interest, unless they are required to file for some other reason (e.g., purchasing authority).  These filings waste the time and resources of the filer, his or her agency, and that of the COIB, which cannot now fulfill its mandate of conducting review of FD reports by public servants who do face significant potential conflicts of interest. 
· Replace the salary threshold with a requirement that policymakers file (proposed § 12-110(b)(3)(a)(3)).  Current law requires filing by every public servant who earns $83,500 or more.  Some highly paid employees have little potential for conflicts of interest, while those who do, fall into some other filing category, such as policymakers. Additionally, New York State law mandates filing by public servants who “hold policy-making positions.”  See Gen. Mun. Law §§ 810(3), 811(1)(a), 812(1)(a).  “Policymaking” may be equated with “substantial policy discretion” under the conflicts of interest law, NYC Charter Chapter 68.  See Charter §§ 2604(b)(12), (15); COIB Rules, 53 RCNY § 1-02.  The proposed amendments would require the COIB to adopt rules establishing procedures for employees to seek review of their agency’s determination that they are policymakers.  See proposed section 12-110(c)(2).
· Make the NYC Industrial Development Agency, District Attorneys and Special Narcotics Prosecutor offices subject to financial disclosure law (proposed §§ 12-110(a)(2), (b)(1)(a), (b)(3)(a)(2)). Pursuant to Gen. Mun. Law § 810(3), members, officers, and employees of the NYC IDA are deemed officers and employees of the City for purposes of financial disclosure and are thus mandated to file with the COIB.  Although these officials do currently file with the COIB, the COIB has no power to fine late IDA filers because the IDA is not one of the agencies explicitly included in section 12-110.  District Attorneys do not appear in the list of elected officials in section 12-110(a)(1), and their employees do not currently file at all.  Express inclusion of District Attorneys Offices provides further impetus for elimination of the salary threshold.

· Authorize the COIB to require filing in electronic form (“e-filing”)  (proposed § 12-110(b)), and mandate e-filing as of 2006.  The new Electronic Signature and Records Act in the State Technology Law, while primarily regulating electronic signatures, also provides that “[N]o person shall be required to submit or file any record electronically to any state agency or local government except as otherwise provided by law.  State agencies and local governments that obtain, store, or utilize electronic records shall not refuse to accept hard copy, non-electronic forms, reports, and other paper documents for submission or filing except as otherwise provided by law.”  State Tech. Law § 105(1).  Therefore, section 12-110 must be amended to require filing in electronic form, except as otherwise provided by the COIB in order to permit the implementation of a mandatory electronic financial disclosure filing. Requiring mandatory e-filing as of 2006 will give the COIB some necessary time to prepare for thirteen thousand electronic filers. 

· Conform financial disclosure law to state law by eliminating “directly” that now modifies “involved” for contract negotiators, transfer from DOI to agencies (with COIB review) designation of contracting filers, and authorize such filers to appeal their filing status to COIB (proposed §§ 12-110(b)(3)(a)(4), 12-110(c)(2)).  Current law requires filing by public servants “directly involved” in contracting, as determined by DOI in consultation with the employee’s agency.  Ad. Code § 12-110(a)(3)(a)(2)).  The state law mandate does not contain the word “directly.”  See Gen. Mun. Law § 813(9)(k).  We are informed that DOI is in agreement that the COIB, and not DOI, should interpret section 12-110 and determine the filing status of public servants, including those involved in contracting.  The proposed amendments would require the COIB to adopt rules establishing procedures for employees to seek review of their agency’s determination that they fall within this filing category.
· Require filing by write-in candidates and candidates filling vacancies (proposed §§ 12-110(b)(2)(b), (b)(2)(c)). Currently, these candidates are not required to file, an apparent statutory oversight.

· Replace Management Pay Plan filing requirement for Council and District Attorney employees with a filing requirement for employees in those agencies who exercise policymaking responsibilities or perform duties similar to managerial employees in other agencies (proposed §§ 12-110(b)(3)(a)(2), (b)(3)(a)(3)).  As noted hereinabove, under these amendments members of the Management Pay Plan in titles M4 and above would be required to file financial disclosure reports (currently all members of the Management Pay Plan must file).  Different structures and pay plans in the offices of the District Attorneys and the Council, however, require a different formulation of that requirement for those agencies.

· Make explicit that safety and security concerns are grounds for withholding from public inspection information in a financial disclosure report (proposed §§ 12-110(e)(1)(a), (e)(1)(b)). Under current law, the COIB may withhold from public inspection an item in a financial disclosure report “upon a finding by the board that the inspection of such item by the public would constitute an unwarranted invasion of privacy.”  Ad. Code § 12-110(d)(2)(a).  Although the COIB does consider safety and security concerns as the primary ground for granting a privacy request, the law does not explicitly address such concerns, a gap that troubles both the District Attorneys, in view of the defendants with whom they prosecute, as well as City attorneys who litigate enforcement and regulatory matters. Making this provision explicit serves to allay those concerns. 

· Make explicit that disclosure of spousal information in a financial disclosure report is subject to privacy, safety, and security concerns (proposed § 12-110(e)(1)(c)).
Under both the current law and the proposed amendments, information regarding the financial interests of the filer’s spouse, or domestic partner, and unemancipated children is available for public inspection only if the information involves an actual or potential conflict of interest on the part of the filer (see Ad. Code § 12-110(d)(2)(b); proposed § 12-110(e)(1)(c)).  This safeguard should be made explicit for these reasons and for the reasons provided hereinabove.

· Make it a misdemeanor to intentionally and willfully disclose confidential information contained in a financial disclosure report (proposed § 12-110(g)(3)). This provision addresses the District Attorneys’ concerns about disclosure of confidential personal information of law enforcement personnel to criminal defendants.  Such disclosure would also violate Charter § 2604(b)(4), a violation of which is a misdemeanor under Charter § 2606(c), unless the disclosure falls within the whistleblower exception.

·  Clarify the date for determining eligibility for filing (proposed § 12- 110(b)(3)(a)).  Current law specifies the operable date for determining whether a public servant must file a financial disclosure report with respect to some of the categories of filers. Ad. Code § 12-110(a)(1)-(a)(3)(a).  This proposed amendment would fill that gap.

· Combine the annual report and termination report for employees leaving before May 1 (proposed § 12-110(b)(3)(b)(1)).  Under current law, filers leaving City service between January 1 and May 1 must complete two separate financial disclosure reports, one for the previous year and one for the current year (from January 1 to the last day of City service), even if the filer works only a few days into the new year.  See Ad. Code § 12-110(a)(1), (a)(3)(a).  A single report makes far more sense for filers leaving before May 1.

· Change from December 31 to filing deadline (May 1) the date for notifying employees involved in contracting, etc. of their obligation to file (proposed § 12-110(c)(2)).  Under current law, agencies must notify the contracting filers of their obligation to file by December 31 and their other filers by the filing deadline (usually May 1).  Ad. Code § 12-110(a)(3)(a).  This double notification places an unnecessary burden on agencies.
· Codify Mayoral Directive 97-1 and recent changes in the Citywide collective bargaining agreement that requires public servants to comply with the financial disclosure law prior to receiving their final paycheck and/or lump sum payment. Tracking down and compelling public servants to file their financial disclosure reports, and pay any required late fines, after the public servant has left City service imposes an enormous administrative burden on the COIB, especially in view of the substantial reduction in the staff of the financial disclosure unit.  Mayoral Directive 97-1 requires public servants to comply with the financial disclosure law before they receive their final lump sum payments.  The citywide contract (Article 9, Section 28) similarly provides: “When permitted by law, the Employer may withhold the final paycheck of an employee who is required by law to file a report with the Conflicts of Interest Board upon the termination of employment until the employee has submitted such report.”  However, the COIB has informed the Committee that neither of these provisions has proven particularly effective because City agencies rarely enforce them.  As a result many required filers leave public service owing financial disclosure reports and late fines.  Codifying the requirements of the Mayoral Directive and citywide contract should prove more effective.  Thus, no required filer who is employed by any agency of government could receive his or her final paycheck and/or lump sum payments until he or she has complied with the financial disclosure law by filing any required financial disclosure reports, including the termination report, and paying any required late fines.  In connection with the Mayoral Directive, the COIB has already created the mechanism for implementing this requirement, including certification by agency financial disclosure liaisons to agency payroll offices that the public servant was never required to file a financial disclosure report and has thus complied with the financial disclosure law.  Extending this provision to all City agencies, including elected officials offices and non-mayoral agencies should not be difficult, as the procedure is already in place.

· Raising the late filing penalty from $100 to a minimum of $250 and a maximum of $10,000.  The late filing fee has not been raised since 1986.  Public servants who fail to timely file require a substantial expenditure of scarce COIB resources in tracking them down, and if necessary, in enforcement. Raising the minimum fee to $250, based upon certain factors such as prior failure to file and continued refusal to file would not only reflect inflation, but would provide a greater incentive for public servants to timely file their FD reports.
· Change the category of amount B on the FD form from $5,000-$20,000 to $5,000-$32,000 (and Category C from $20,000-$60,000 to $32,000-$60,000) (proposed § 12-110(d)(16)). One of the problems with the current financial disclosure law lies in its lack of conformity with the conflicts of interest code a problem that for the most part can be remedied only by an amendment to the state law mandating financial disclosure in New York City. State law, however, does not mandate specific categories of amounts; thus, the categories in section ideally what a financial disclosure form should do. 

· Replace limitation of "as a regular and significant part of the business or activity of said entity" with non-ministerial in the requirement that the filer disclose business that the filer's outside interests have with state or local agencies (proposed §§ 12-110(d)(2), (d)(3)). The current law generates confusion, as it is unclear what “regular and significant” means. Well-meaning filers may fail to report business or activity that should be reported.  In addition, any non-ministerial business, even if not “regular and significant,” may result in a conflict of interest under Chapter 68.  See Charter §§ 2601(8) (defining “business dealings with the city” to exclude ministerial matters), 2604(a) (prohibited interests), 2604(b)(5) (gifts).

· Make certain technical amendments (e.g., adding subparagraph numbers to list of types of filers and placing all definitions in a single subdivision) and reorganize section 12-110.  New York City first enacted a financial disclosure law in 1975.  The dozens of amendments over the years have produced a statute that is not logically organized.  The Law Department has, therefore, completely redrafted section 12-110 to reflect those changes and to organize the statute more coherently and logically.

· Revision of Administrative Code 3-703 (Campaign Finance Act). Candidates for elective City office are required under current law to file their financial disclosure statements.  The unfortunate fact is that all too often, they do not file their FD form until such time as they are elected, and even then, often fail to file until some time after they take office.  Individuals that run for elective City office should not be disregarding a basic statute. The COIB lacks the resources to pursue these individuals.  This amendment therefore provides that candidates for elective office do not receive matching funds from the Campaign Finance Board until and unless they file their required financial disclosure forms with the COIB.   



The mechanics of this proposal are as follows. The candidate would provide the CFB with the original receipt from the COIB indicating that the FD form was filed at the time that the candidate files his/her first campaign finance disclosure statement seeking public funds. The candidate who fails to meet this deadline will not receive public funds for the campaign until such time as he/she files the FD form with the COIB.  The candidate may  submit the receipt from the COIB to the CFB only at the time (s) specified by the CFB for filing campaign finance disclosure statements.   This will lessen the burden on the CFB, which will not have candidates coming to them at all times with the COIB receipt, and provide an incentive for candidates seeking public funds to comply with the statute, as the candidate will not receive public funds until the date of the second (or third, or fourth...) filing with the CFB.  

EFFECTIVE DATE

This local law would be effective January 1, 2004, and shall apply to reports of annual disclosure filed for the calendar year 2003, except as otherwise provided herein for mandatory e-filing; provided, however, that the Conflicts of Interest Board, the Campaign Finance Board and agencies of the City of New York whose officers and employees file such reports may take such steps as are necessary to implement this local law prior to the effective date.

FISCAL IMPACT

The fiscal impact statement of this legislation is provided by the New York City Council Finance Division, and is incorporated herein. 

LS #2734 

Int. No. 64-A briefing paper

Date and time of drafting: 6/25/03 1:30 p.m.

� Written testimony from Gene Russianoff, Esq., Senior Attorney with the New York Public Interest Research Group, Inc (“NYPIRG”), was read into the record (Mr. Russianoff was unable to personally attend due to litigation demands). Written testimony from Nicole A. Gordon, Esq., Executive Director of the New York City Campaign Finance Board (“CFB”) who was unable to attend due to a family emergency was unavailable at the time the hearing commenced and was later incorporated into the record.  NYPIRG supported the bill, while CFB did not support the amendments to the Campaign Finance Act. 


� In particular, Charter § 2604(a)(1)(b) prohibits public servants from having an “interest” in a firm doing business with the City; “interest” includes an “ownership interest,” defined as holding debt or equity of 5% or $32,000, whichever is less (Charter § 2601(12), (16); 53 RCNY § 1-11).  Under current law, the COIB cannot determine whether a “Category C” holding is a conflict of interest.  This proposed amendment would enable the COIB to identify from financial disclosure reports ownership interests that may violate Chapter 68.  Pursuant to Charter §§ 2601(16) and 2603(a), the COIB has recently increased the threshold for “ownership interest” to $35,000 to reflect inflation; proposed § 12-110(d)(16) would, however, automatically amend the categories of amount to coincide with such periodic changes.
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