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I. Introduction

On January 24, 2019, the Committee on Governmental Operations, chaired by Council Member Fernando Cabrera, will hold a second hearing and a vote on Proposed Int. No. 1325-A, in relation to authorizing the creation of legal defense trusts, sponsored by Council Member Levin. The Committee held a first hearing on the bill on January 14, 2019, at which hearing the committee heard testimony from the Conflicts of Interest Board (“COIB”), and received written testimony from other stakeholders and members of the public.
II. Background


Chapter 68 of the New York City Charter prohibits a public servant from engaging in conduct or having any interest “which is in conflict with the proper discharge of his or her official duties,”
 or using or attempting to use his or her position to obtain any financial gain or other advantage.
 It also prohibits a public servant from accepting “any valuable gift … from any person or firm which such public servant knows or intends to become engaged in business dealings with the city.”
 COIB has interpreted “valuable gift” to mean any gift worth $50 or more.
 It considers any gift $50 or over from anyone, other than a family member or close personal friend with no business dealings before the City, a conflict of interest, because it presumes that anyone giving a gift to a public servant is doing so because of the public official’s position.
 It also prohibits any gift at all from a public servant’s City subordinates, except gifts for a special personal occasion, such as a wedding or retirement.


Current legal framework for the legal defense of public officials

When a New York City elected official or public servant (“public official”) is accused of a civil offense related to his or her official duties, state law requires that public money be available to pay for the defense of the accused.
 When a public official is accused of a criminal offense related to his or her official duties, local law allows the Law Department, in its discretion, to provide public resources for the defense of the accused.
 When a public official or his or her staff is accused of or investigated for a criminal or civil offense that is unrelated to their official duties, no law allows for the use of public funds to pay for their legal defense or the legal defense of non-public officials that are involved in the same matter. 

In 2017, COIB was asked to advise whether public officials could raise money for legal defense funds to help pay for legal defense expenses that would not otherwise be paid for by the City or their campaign. On March 29, 2017, COIB issued Advisory Opinion 2017-2, which held that donations to a public official’s legal defense fund are gifts within the meaning of the Charter, and thus any donation to a public official’s legal defense fund by anyone other than a family member or close personal friend without business dealings with the City would have to be less than $50 to avoid a conflict of interest.
 In its opinion, COIB acknowledged the occasional need for public officials to raise money for their legal defense, but determined that, absent local legislation, there is currently no legal basis for doing so in New York City.


Many jurisdictions have recognized the need for public officials to raise money for their legal defense expenses. Public officials are not highly paid, rarely independently wealthy, and they are watched closely for ethical and legal lapses. Defending against allegations and investigations into alleged wrongdoing can be financially devastating. Eight states (California
, Connecticut
, Massachusetts
, Michigan
, Nevada
, North Carolina
, Oregon
 and Wisconsin
) and three cities (Los Angeles
, San Diego
 and San Jose
) explicitly allow for legal defense funds. On the federal level, the House of Representatives and Senate also allow for legal defense funds to pay for legal proceedings relating to an elected official’s official duties or campaign.
 The U.S. Congress and the State of Oregon specifically require the funds to be set up as trusts.
 

Despite the legitimate need for public officials to defend against allegations of wrongdoing, legal defense funds without proper oversight can pose a risk of corruption or the appearance of corruption, by serving as a potential avenue for people to buy influence over a public official. Accordingly, jurisdictions that allow legal defense funds therefore also generally regulate their use to avoid corruption or the appearance of corruption.
III. Legislative Analysis
Proposed Int. No. 1325-A

Proposed Int. No. 1325-A would allow public officials to create stand-alone trusts (“legal defense trusts,” or “LDTs”) to take donations and pay for their legal defense and for the legal defense of anyone, public official or non-public official, involved in a matter for which the trust was created. Under the proposed law, an LDT must be created to benefit a public official. The bill would require a trustee, who shall not be a public official or a subordinate of, or person associated with, a beneficiary, to file a statement of organization within ten days of the first donation or expenditure with COIB, whichever is earlier. The statement of organization must include a description of the governmental, administrative, criminal, or civil investigations, audits, or actions for which the LDT was created. 
The proposed law would restrict the permissible expenses LDTs could pay for. Under the proposed law, LDTs could pay for legal expenses related to any governmental, administrative, criminal, or civil investigation, audit, or action related to a political campaign, issue advocacy, or the holding of a civil office or political party position, so long as those expenses are not paid for by the City. The bill requires that each beneficiary receive a statement in writing that the Law Department has not and will not represent him or her in any matter. An LTD may pay expenses related to matters related or unrelated to an official’s public duties. LDTs could also pay for the legal expenses of non-public officials who are investigated in the same matter as the public official. 
LDTs could also pay the reasonable costs related to running the LDT, including fundraising expenses, the hiring of service professionals, and the costs related to the creation and operation of the LDT. The bill would prohibit LDT funds from being used for advertising expenses, political consultants, the payment of criminal fines or penalties, or communications involving election or campaign activities. Additionally, it would prohibit the use of LDT funds for personal use unrelated to the purpose of the trust.

The bill has been amended to clarify that the bill should not be construed to prohibit or limit expenditures by a political committee related to a campaign audit from being considered expenditures in furtherance of a political campaign for elective office, pursuant to the Campaign Finance Act.

The proposed law would also restrict fundraising for LDTs. Donations would be limited to $5,000 per donor. LDTs could not accept donations from subordinates of the public official or any lobbyist or person doing business with the City or appearing before the City in any non-ministerial matter. Donations from corporations, limited liability companies, limited liability partnerships, or partnerships would be prohibited, as would anonymous donations. No public official could solicit donations in his or her official capacity, and no deputy mayor, head of an agency, or official with substantial policy discretion as defined by COIB could solicit donations to an LDT. Donations to LDTs could not be used in exchange for, to secure, or as a condition of any advantage in rank, compensation, or other job-related status or function of a public official. 

The bill would also include disclosure requirements. LDTs would be required to report quarterly to COIB all donations of $100 or more, including the name and address of each donor and the amount of the donation. It would also have to provide itemized quarterly reports on all expenditures. COIB would be required to maintain a list of these disclosure reports on its website and, since introduction, this has been amended to require that such information be posted in a machine-readable format that permits automated processing.

The bill would require LDTs to be terminated within 90 days of the date that the last expenditure is made in relation to the matter for which the LDT was established. Any remaining funds must be returned to the contributors or given to a charitable organization as long as the charitable organization is not associated in any way with any trustee or beneficiary of the LDT.
Finally, the bill establishes enforcement mechanisms. Since introduction, the bill has been amended to require COIB to conduct semiannual reviews, biennial audits and a final audit upon dissolution of any LDT. There would be substantial fines for violations of the law, in most cases up to $10,000. Violations of the provisions regarding restrictions on donations would be subject to a fine of up to $5,000 for the first offense, up to $15,000 for the second offense, and up to $30,000 for the third and subsequent offenses. No violation or penalty would be imposed if the LDT refunds a donation within 20 days of receipt. 
The proposed local law would take effect immediately.


Proposed Int. No. 1325-A

By Council Members Levin, Cohen, Levine, Lander, Ayala and Ampry-Samuel
..Title

A Local Law to amend the administrative code of the city of New York, in relation to authorizing the creation of legal defense trusts 

..Body

Be it enacted by the Council as follows:
Section 1. Title 3 of the administrative code of the city of New York is amended by adding a new chapter 11 to read as follows:



Chapter 11. Legal Defense Trusts 


§ 3-1101 Definitions.



§ 3-1102 Establishment and management of legal defense trusts.



§ 3-1103 Reporting and disclosure by legal defense trusts.



§ 3-1104 Dissolution of legal defense trusts.


§ 3-1105 Enforcement.


§ 3-1106 Rulemaking.


§ 3-1107 Penalties.

§ 3-1101 Definitions. As used in this chapter, the following terms have the following meanings:


Appear. The term “appear” has the same meaning as set forth in subdivision 4 of section 2601 of the charter.


Associated. The term “associated” has the same meaning as set forth in subdivision 5 of section 2601 of the charter.


Beneficiary. The term “beneficiary” means (1) an individual who is or has been a city elected official or public servant who incurs expenses in relation to a governmental, administrative, criminal or civil investigation , audit, or action, or an entity, agent or other person acting on behalf of such elected official or public servant in relation to the underlying matter, for whom or which a legal defense trust spends money or (2) an individual who is not a city elected official or public servant and who incurs expenses in relation to such investigation, audit, or action. 


Business dealings with the city. The term “person having business dealings with the city” means any person on the database established pursuant to section 3-702 including, but not limited to, a lobbyist as defined in section 3-211, and the domestic partner, spouse, or unemancipated child of a person listed in such database.

Donation. The term “donation” means any contribution from a non-governmental source, including an in-kind donation, pro bono assistance, loan, advance or deposit of money, or anything of value.


Legal defense trust. The term “legal defense trust” means a trust created pursuant to and in accordance with the New York estates, powers and trusts law for the benefit of a beneficiary as provided in this chapter.


Ministerial matter. The term “ministerial matter” has the same meaning as set forth in subdivision 15 of section 2601 of the charter.


Principal committees and political committees, as those terms are defined in section 3-702, shall not be deemed legal defense trusts as defined in this section. 


Public servant. The term “public servant” has the same meaning as set forth in subdivision 19 of section 2601 of the charter.


§ 3-1102. Establishment and management of legal defense trusts.


a. Requirements for establishment. A legal defense trust may be established pursuant to this section only if the following conditions are met:

(1) (a) Each beneficiary has received a statement in writing from the corporation counsel stating that the corporation counsel has not represented and will not be representing such beneficiary in any applicable governmental, administrative, criminal or civil investigation, audit or action, or portion thereof, pursuant to section 50-k of the general municipal law or section 7-109; 

(b) Where a legal defense trust has been established, if thereafter the essential nature of an investigation, audit or action changes so significantly that it can be deemed a new or different investigation, audit or action, the beneficiary of such trust shall obtain a new written statement from the corporation counsel asserting that the conditions set forth in subparagraph (a) of this paragraph have been met.


(2) At least one beneficiary is or was an elected official or public servant, as such term “beneficiary” is defined in section 3-1101 of this chapter, who incurs expenses in relation to the governmental, administrative, criminal or civil investigations, audits or actions for which a statement was received pursuant to paragraph (1) of this subdivision. 


b. Statement of organization. The trustee of a legal defense trust shall file a statement of organization with the conflicts of interest board, in such form as specified by the board by rule, within 10 days after the earlier of the date the trust first receives a donation or first makes an expenditure. A statement of organization required by this subdivision shall include the following information and documentation:


(1) The name, street address, and telephone number of the legal defense trust and its trustee(s). The name of such trust shall include the words “legal defense trust”.


(2) The full name of, and position held, if any, by each beneficiary of the legal defense trust.


(3) The name and address of the financial institution in which the funds of the legal defense trust are, or are intended to be, deposited.


(4) A description of the governmental, administrative, criminal or civil investigations, audits or actions in connection with which the legal defense trust was established and the purpose for which such trust was created.


(5) The statement described in subparagraph (a) of paragraph (1) of subdivision a of this section for each beneficiary of the legal defense trust.

(6) A copy of the executed trust agreement establishing the legal defense trust.


(7) A sworn statement by each beneficiary of the legal defense trust that he or she will comply with the provisions of this chapter and that the trustee is responsible for the proper administration of the trust.


c. Within 10 days of any material change in the information and documentation submitted in accordance with paragraphs (1) through (7) of this subdivision, the trustee shall submit a revised report to the conflicts of interest board identifying such changes. If the purpose for which the trust was created, as required to be identified by paragraph (4) of this section, is materially changed, the trustee shall submit such information to the board; provided, however, that any such changed purpose must be consistent with the requirements of this chapter.


d. Trustee. 


(1) There shall be one or more trustees, who shall not be a city elected official or public servant, a beneficiary, or a subordinate of or person associated with a beneficiary. The trustee(s) shall be responsible for authorizing expenditures and disbursements from the trust, the filing of quarterly reports required by section 3-1103, and the performance of tasks incidental to the administration of the trust.


(2) The trustee(s) shall be responsible for a legal defense trust’s financial administration as required by this chapter.  Such trustee(s) shall establish an account, separate from any other bank account held by the trustee or any beneficiary of the trust, at a bank or other financial institution with an office or branch in the city of New York, for the deposit and expenditure of the trust’s moneys. 


(3) Where there is more than one beneficiary of a legal defense trust, the trustee(s) may, in their discretion, allocate donations and expenditures attributable to trust administration in accordance with their fiduciary duties to the trust.


(4) Trustee(s) appointed pursuant to this section may be suspended or removed in accordance with the provisions of section 7-2.6 of the estates, powers and trusts law. 


e. Donations. 

(1) A legal defense trust shall not accept a donation, and a city elected official or public servant may not raise funds for a legal defense trust, in an amount greater than $5,000 per donor. 


(2) A legal defense trust shall not accept a donation, and a city elected official or public servant may not solicit a donation, of any amount from (a) any person who is a subordinate of such city elected official or public servant, or any person who is a subordinate of the city elected official or public servant for whose benefit the trust was established; (b) any person such trust knows or should know is a person with business dealings with the city  as of the date of such donation or solicitation; (c) any person who as of the date of such donation or solicitation is appearing before or otherwise has a non-ministerial matter pending with the city; (d) a corporation, limited liability company, limited liability partnership or partnership;  (e) any anonymous source; or (f) any source that fails to submit the disclosure document required pursuant to paragraph (3) of this subdivision.


(3) Whenever a donation is made to a legal defense trust, the donor shall submit a signed disclosure document to such trust, in such form as specified by the conflicts of interest board by rule, stating that such donor (a) is not a subordinate of the city elected official or public servant for whose benefit the trust was established, nor is a subordinate of the city elected official or public servant who solicited such donation, if applicable; (b) is not a person currently having business dealings with the city of New York; (c) is not appearing before the city; (d) has no non-ministerial matter with the city; and (e) has acknowledged that such donation will not affect any future business dealings with or the disposition of other matters with the city.


(4) For purposes of this subdivision, a solicitation for, or a donation to, a legal defense trust permitted by this subdivision shall be presumed not to be made because of a solicitor’s or beneficiary’s city position. 


(5)  No public servant shall solicit a donation to a legal defense trust (a) in his or her official capacity or (b) in an amount or from a source that is not permitted by this subdivision.


(6) No public servant, other than an elected official, who is a deputy mayor, or head of an agency or who is charged with substantial policy discretion as defined by rule of the conflicts of interest board, shall directly or indirectly request any person to make a donation to a legal defense trust, except for a legal defense trust of which such public servant is a beneficiary; provided that nothing contained in this paragraph shall be construed to prohibit such public servant from speaking on behalf of any beneficiary of a legal defense trust at an occasion where a solicitation for a donation to a legal defense trust may be made by others.


(7) No public servant shall, directly or indirectly (a) compel, induce or request any person to make a donation to a legal defense trust, under threat of prejudice to or promise of or to secure advantage in rank, compensation or other job-related status or function; or (b) make or promise to make a donation to a legal defense trust in consideration of having been or being nominated, elected or employed as such public servant or to secure advantage in rank, compensation or other job-related status or function.

f. Expenditures. 

(1) The funds of a legal defense trust may be used only to defray (a) legal expenses in connection with a governmental, administrative, criminal or civil investigation, audit or action described in a statement of organization filed pursuant to section 3-1102 that is related to (i) a political campaign; (ii) issue advocacy; or (iii) the holding of a civil office or appointment, public office or political party position, and (b) costs reasonably incurred in administering the trust, including but not limited to costs incident to the solicitation of donations, the hiring of service professionals, bank fees, and the creation and operation of the trust.


(2) The funds of a legal defense trust shall not be used for advertising expenses, political consultants, the payment of criminal fines or penalties imposed upon an individual beneficiary, or communications involving election or campaign activities.


(3) The funds of a legal defense trust shall not be used for the personal use of the trustee or beneficiary unrelated to the purposes of the trust.


(4) The funds of a legal defense trust shall not be used to defray legal expenses that have been paid for by the city.  If the city pays any part of the legal expenses of a beneficiary after  such beneficiary has received from the corporation counsel the letter required by subparagraph (a) of paragraph (1) of subdivision a of section 3-1102, such funds must be returned to the trust.


g. Nothing in this chapter shall be construed to prohibit or limit expenditures by a political committee related to a campaign audit from being considered expenditures in furtherance of a political campaign for elective office pursuant to chapter 7 of title 3 of this code.


§ 3-1103 Reporting and disclosure by legal defense trusts.


a. Legal defense trusts shall report to the conflicts of interest board, in a manner specified by the board by rule, the following information:


(1) The names and addresses of all persons that made a donation having a reasonable value of $100 or more to the trust during the previous quarter, if any; the dates of donation; and the value of any such donation.


(2) An itemized accounting of each expenditure made during the previous quarter, including the name and address of each payee and the amount and the purpose of the expenditure, in a manner and form determined by the conflicts of interest board.


(3) The reports required to be filed by this section shall be filed no later than April 15 for the accounting period beginning January 1 and ending March 31; no later than July 15 for the accounting period beginning April 1 and ending June 30; no later than October 15 for the accounting period beginning July 1 and ending September 30; and no later than January 15 of the following calendar year, for the accounting period beginning October 1 and ending December 31.


b. The conflicts of interest board shall maintain on its website and regularly update a list of all legal defense trusts that reported, and shall post on such website, in a machine readable format that permits automated processing, all information disclosed to the board pursuant to this section; provided, however, that the board shall maintain the confidentiality of all information it receives pursuant to this section where required by applicable law.

c. Donor written disclosure submissions received by the legal defense trust pursuant to paragraph (3) of subdivision e of section 3-1102 shall be retained by the trust for at least three years from the date of receipt.


§ 3-1104. Dissolution of the legal defense trust.


a. The legal defense trust shall be terminated within 90 days of the date the last expenditure is made in relation to the governmental administrative, criminal or civil investigations, audits or actions, for which the trust is established.


b. Funds remaining in the legal defense trust account following payment of all attorney’s fees and other related legal costs for which the trust was established shall be distributed in the following manner:


(1) returned to the donors on a last in, first out basis or in accordance with another reasonable method as determined by the trustee(s); or


(2) transferred to a charitable organization having tax exempt status under section 501(c)(3) of the internal revenue code, as determined by the trustee(s), or to the general fund of the city of New York; provided, however, that such funds shall not be transferred to an organization with which the trustee or a beneficiary is associated.


§ 3-1105 Enforcement. 


a. The conflicts of interest board shall conduct semiannual reviews, biennial audits and a final audit upon dissolution of any legal defense trust established pursuant to this chapter.  Such audits shall be conducted in accordance with generally accepted government auditing standards.  The board shall promulgate rules regarding what documentation is sufficient for demonstrating financial activities of each such trust.

b. Complaints alleging violations of this chapter shall be made, received, investigated and adjudicated in a manner consistent with the procedures relating to investigations and adjudications of allegations of conflicts of interest as set forth in chapters 34 and 68 of the charter.

§ 3-1106 Rulemaking. The conflicts of interest board shall promulgate such rules as are necessary to ensure the implementation of this chapter.

§ 3-1107 Penalties. 

a. Any legal defense trust required to file a statement of organization with the conflicts of interest board pursuant to the provisions of subdivision b of section 3-1102 that has not so filed at the end of one week after the date required for filing shall be subject to a civil penalty of not less than $250 or more than $10,000.
 
b. (1) Any legal defense trust that violates the provisions of paragraphs 1, 2, 5, 6 or 7 of subdivision e of section 3-1102 shall be required to return any donations and shall be subject to a civil penalty, which for the first offense shall be not more than $5,000, for the second offense not more than $15,000, and for the third and subsequent offenses not more than $30,000.


(2) No violation shall issue and no penalty shall be imposed where any donation made pursuant to this subdivision is refunded within 20 days of receipt by the legal defense trust.


c. Any legal defense trust that violates any of the provisions of subdivision f of section 3-1102 shall be subject to a civil penalty, which for the first offense shall be not more than $1,000, and for the second and subsequent offenses not more than $10,000.


d.  Any legal defense trust that violates the provisions of subdivision a of section 3-1103, relating to the reporting of donations and expenditures, shall be subject to a civil penalty of not less than $250 or more than $10,000.

e.  Any legal defense trust that violates the provisions of section 3-1104, relating to the dissolution of such trust, shall be subject to a civil penalty of not less than $250 nor more than $10,000.


f. The conflicts of interest board may hold a trustee or beneficiary jointly and severally liable for any of the foregoing penalties if such person knew or reasonably should have known of the violation. 


§ 2. The provisions of this local law shall be applicable to any legal defense trust, as defined in section 3-1101 of chapter 11 of the administrative code of the city of New York, as added by this local law, established and in operation on and after the date of its enactment, including such trusts as may have been established prior to such date of enactment. 


§ 3.  Prior to the adoption of rules promulgated by the conflicts of interest board with respect to forms required pursuant to sections 3-1102 and 3-1103 of chapter 11 of the administrative code of the city of New York, as added by this local law, the board shall accept on an interim basis information and documents that are submitted in a form reflecting compliance with such provisions of such local law, on behalf of any legal defense trust as defined in section 3-1101 of such chapter. 

§ 4. This local law takes effect immediately.

� N.Y.C. Charter §2604(b)(2).


� N.Y.C. Charter §2604(b)(3).


� N.Y.C. Charter §2604(b)(5).


� 53 R.C.N.Y §1-01(a).


� See COIB Advisory Opinion Nos. 92-10, 92-23, COIB Case No. 2009-181 (2011) (COIB v. Markowitz).


� See COIB Advisory Opinion No. 2013-1.


� N.Y. PUB. OFF. Law §18; N.Y. GMU §50-k.


� N.Y.C. Admin. Code §7-109.


� See COIB, Advisory Opinion No. 2017-2, Gifts: Legal Defense Funds, March 27, 2017, available at � HYPERLINK "http://www.nyc.gov/html/conflicts/downloads/pdf5/aos/2017/AO2017_2.pdf" �http://www.nyc.gov/html/conflicts/downloads/pdf5/aos/2017/AO2017_2.pdf�


� See id. “Exempting legal defense fund contributions from otherwise applicable gift restrictions would require a Charter amendment or local legislation that so provides.”


� Cal. Gov. Code § 85304 (1988).


� Conn. Gen. Stat. § 1-86d (2012).


� Mass. Gen. Laws ch. 55, § 18E.


� Mich. Comp. Laws Ann. §§ 15.521–.539 (2008).


� Nev. Rev. Stat. §§ 294A.286–.287 (2007).


� N.C. Gen. Stat. § 163-278.300–.320 (2016).


� Or. Rev. Stat. § 244.205–.221 (2015).


� Wis. Stat. § 11.1301 (2017).


� L.A., Cal., Mun. Code § 49.7.20 (2015)


� San Diego, Cal., Mun. Code § 27.2965(b)(2) (2017)


� San Jose, Cal., Mun. Code §§ 12.06.1100–.1180 (2017)


�  H.R. Committee on Standards of Official Conduct, 110th Congress, House Ethics Manual 63-64 (2008), available at � HYPERLINK "https://ethics.house.gov/sites/ethics.house.gov/files/documents/2008_House_Ethics_Manual.pdf" �https://ethics.house.gov/sites/ethics.house.gov/files/documents/2008_House_Ethics_Manual.pdf�; S. Select Committee on Ethics, Regulations of Trust Funds to Defray Legal Expenses Incurred by Members, Officers, and Employees of the United States Senate (adopted Sept. 30, 1980; amended Aug. 10, 1988), reprinted in Senate Select Committee on Ethics, 108th Congress, Senate Ethics Manual app. I, at 486, 488 (2003), available at � HYPERLINK "https://www.ethics.senate.gov/downloads/pdffiles/manual.pdf" �https://www.ethics.senate.gov/downloads/pdffiles/manual.pdf�. 


� See Or. Rev. Stat. § 244.205–.221, supra note 17; id.
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