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          2                 CHAIRPERSON BERMAN: It appears that

          3  we have significant issues here, we have to hold

          4  back the crowds who are trying to get into the room,

          5  for their purposes of impacting their advocacy on

          6  what we do. Despite that, nevertheless, we're going

          7  to go forward.

          8                 So, I have a brief statement that I

          9  would like to read, and then, Commissioner, I would

         10  welcome you and we will hear from you, okay?

         11                 COMMISSIONER ERISTOFF: Thank you.

         12                 CHAIRPERSON BERMAN: Today the

         13  Committee on Finance will consider Intro. No. 861, a

         14  proposed local law which would extend the period

         15  during which commercial buildings that are under

         16  construction and unoccupied would be exempt from

         17  assessment for property tax purposes by an

         18  additional two years.

         19                 Current law provide that January 5th

         20  is the taxable status date by which the status of a

         21  piece of property is fixed for purposes of the next

         22  year's property taxes.

         23                 City law also provides that if

         24  construction of any building is commenced after

         25  January 5th, and the building is still not ready for
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          2  occupancy by the following January 5th, the building

          3  is not assessable for purposes of the fiscal year,

          4  following that last taxable status date, unless it

          5  is ready for occupancy or partially occupied before

          6  April 15th of that year.

          7                 However, if a building takes longer

          8  than through the end of this period, before it is at

          9  least partially occupied or ready to be occupied,

         10  the building would be assessed as one of the next

         11  taxable status date -- as of the next taxable status

         12  date, and will be subject to property taxes for the

         13  next fiscal year and each year thereafter to the

         14  extent of the completed work. That's a mouthful. So

         15  that would mean if by January 5th the building is

         16  not substantially completed to the extent that it is

         17  capable of being at least partially occupied -- we

         18  will get to it then, thank you.

         19                 This bill is at the request of the

         20  Mayor, I assume, because it's complex.

         21                 Specifically Intro. No. 681 would

         22  amend section 11-209 by, one, maintaining the

         23  current loss time period during which buildings

         24  under construction and unoccupied would not be

         25  assessed for non-commercial buildings, and, two,
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          2  extending the period for two years during which

          3  commercial buildings which are under construction

          4  and unoccupied would not be assessed.

          5                 I assume that's because of the length

          6  of time it takes to complete buildings.

          7                 According to the legislation's

          8  proponents, the current law's time provisions during

          9  which a building is barred from being assessed while

         10  it is still under construction and not yet occupied

         11  were developed at a time when large scale

         12  construction rarely took over one year to complete.

         13                 However, at the present time, when

         14  new commercial office buildings may require three

         15  years to construct, the current law does not allow

         16  these buildings to be exempt from real estate taxes

         17  to the entire period during which the building

         18  generates no income.

         19                 This proposal would remedy that

         20  situation.

         21                 We will first hear from the

         22  Department of Finance, whose job it is to

         23  administer, assess and collect the property taxes on

         24  these buildings, and then from some real estate

         25  interests who I believe would probably favorably be
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          2  disposed to such an amendment.

          3                 I would certainly welcome the remarks

          4  that the Department may have, but I'd appreciate in

          5  the course of your remarks if you would walk us

          6  through this scenario. And that is that if I'm an

          7  owner who breaks ground today on a large commercial

          8  office building, how and when am I assessed when a

          9  current law versus the proposed law is interacted

         10  upon.

         11                 This way we can get the exact time

         12  periods.

         13                 Having said that, again,

         14  Commissioner, I welcome you, and I thank you for

         15  being here today, and please introduce yourselves

         16  and we will begin.

         17                 COMMISSIONER ERISTOFF: Thank you very

         18  much.

         19                 Good morning, Chairman Berman and

         20  Members of the Council Finance Committee. I'm Andrew

         21  Eristoff, Commissioner of Finance. Thanks for

         22  inviting me today to address the Committee on

         23  legislation that will aid the City's efforts to

         24  retain and increase jobs and the knowledge-based

         25  businesses that are at the core of the City's
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          2  economy.

          3                 We are passing out, Mr. Chairman, a

          4  table or a worksheet that takes you through how this

          5  bill would work and it addresses the questions you

          6  posed at the end of your opening statement. It we

          7  hope will provide an easy way to understand what the

          8  current law is and what the proposed law would be in

          9  terms of a particular office building development.

         10                 Council Intro. No. 861 is a proposed

         11  local law to amend the Administrative Code of the

         12  City of New York in relation to assessment of

         13  commercial buildings.

         14                 More specifically, this bill amends

         15  the existing one-year progress assessment provisions

         16  of the Administrative Code by allowing up to three

         17  years of progress assessment status for commercial

         18  buildings.

         19                 I would like to begin with a

         20  technical review of the proposal that will conclude

         21  with a short explanation as to its policy

         22  implications.

         23                 Currently, under the Administrative

         24  Code, Section 11-209, any building whose

         25  construction is commenced after the fifth day of
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          2  January, and that is not ready for occupancy by the

          3  fifth day of January, the taxable status date of the

          4  following year, is not assessed for the purposes of

          5  real property taxation unless the building is ready

          6  for occupancy or any part of it is, in fact,

          7  occupied before the 15th day of April.

          8                 CHAIRPERSON BERMAN: Just stop there

          9  for a minute.

         10                 So, if a building is constructed, or

         11  they begin construction after January 5th.

         12                 COMMISSIONER ERISTOFF: Yes.

         13                 CHAIRPERSON BERMAN: Then for the next

         14  taxable year, it is not taxed on the improvements,

         15  they are still taxed on the land under all

         16  circumstances.

         17                 COMMISSIONER ERISTOFF: Yes.

         18                 CHAIRPERSON BERMAN: It's not taxed on

         19  the improvement, unless it is, as is indicated here,

         20  ready for occupancy or any part of it is occupied.

         21                 COMMISSIONER ERISTOFF: Right.

         22                 CHAIRPERSON BERMAN: So, in other

         23  words, it's either ready for occupancy, or in fact

         24  is occupied, even though they may claim it is not

         25  ready for occupancy.
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          2                 COMMISSIONER ERISTOFF: Right. As of

          3  April 15th --

          4                 CHAIRPERSON BERMAN: Of the following

          5  year. Okay.

          6                 COMMISSIONER ERISTOFF: Okay. And to

          7  go back to the work sheet, Mr. Chairman --

          8                 CHAIRPERSON BERMAN: Yes, sir.

          9                 COMMISSIONER ERISTOFF: You could, we

         10  have just chosen a date out of thin air, but we've

         11  assumed that construction commences on May 1st, and

         12  in 2001, then it takes you to January 5th, 2002,

         13  that would be the taxable status date, then we ask a

         14  question as of April 15th, 2002, is the building

         15  completed, is it occupied in whole or in part?

         16                 CHAIRPERSON BERMAN: Is that

         17  retroactively back to January 5th?

         18                 COMMISSIONER ERISTOFF: No, it's as of

         19  April 15th.

         20                 CHAIRPERSON BERMAN: As of April 15th,

         21  okay.

         22                 COMMISSIONER ERISTOFF: If the answer

         23  is no to both of those questions, then it will be

         24  granted an in-progress exemption essentially.

         25                 CHAIRPERSON BERMAN: So then it is not
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          2  taxed on its improvement for that year.

          3                 COMMISSIONER ERISTOFF: Exactly.

          4                 CHAIRPERSON BERMAN: And next time

          5  would be in the year January 5th, 2003.

          6                 COMMISSIONER ERISTOFF: Right. Then on

          7  January 5th, 2003, we assessed the property, and in

          8  this case we have shown that the total assessed

          9  value would reach 35 million in this particular

         10  example, but we ask the same question and under

         11  current law it's really not relevant because current

         12  law would be taxable, whether or not the building is

         13  completed or is occupied as of April 15th, 2003.

         14                 So, what we're doing, simply, Mr.

         15  Chairman, is extending the current law's treatment

         16  for another couple of years.

         17                 CHAIRPERSON BERMAN: So, in other

         18  words, all the difference in it is, is that the

         19  ability not to be taxed on improvement is extended

         20  for two additional years, so we have to go through

         21  the same exercise on an annual basis, but instead of

         22  it automatically terminating and being taxed with

         23  the improvements, you have an extra two years within

         24  which to remain untaxed on the improvements.

         25                 COMMISSIONER ERISTOFF: Right.
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          2                 But, however, should you occupy the

          3  building or complete the building, then you are

          4  subject to tax.

          5                 CHAIRPERSON BERMAN: Then of course

          6  the tax becomes imposed.

          7                 COMMISSIONER ERISTOFF: Right.

          8                 CHAIRPERSON BERMAN: Okay.

          9                 COMMISSIONER ERISTOFF: Okay, case law

         10  defines commencement of construction as the

         11  introduction to the soil of foreign material, which

         12  is to be incorporated in the completed building.

         13  Thus, construction does not include demolition or

         14  excavation work but is deemed commenced when

         15  footings are poured.

         16                 CHAIRPERSON BERMAN: When footings,

         17  when you are referring to footings, you are

         18  referring to the foundation?

         19                 COMMISSIONER ERISTOFF: Yes.

         20                 These progress assessment provisions

         21  apply only to new buildings, they do not apply to

         22  renovations, conversions or expansions of existing

         23  buildings. Only the value of the improvements is

         24  omitted from the assessment role. The value of land,

         25  as you pointed out before, Mr. Chairman, continues
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          2  to be subject to assessment.

          3                 The bill amends 11-209 by extending

          4  the progress assessment status, for commercial

          5  buildings only, for up to three years, depending

          6  upon the date of occupancy or readiness for

          7  occupancy.

          8                 CHAIRPERSON BERMAN: Actually, that's

          9  an increase of two years, because currently you have

         10  a one-year extension.

         11                 COMMISSIONER ERISTOFF: Yes, right.

         12                 CHAIRPERSON BERMAN: If the building

         13  is completed after one year, it will get the same

         14  treatment as under the current law, and only the

         15  land will be taxed for that year.

         16                 If it requires two or three years to

         17  build, the bill will extend its progress assessment

         18  status accordingly.

         19                 If it takes more than three years to

         20  complete, the improvement will be subject to full

         21  taxation to the extent of its value in its

         22  incomplete state.

         23                 For purposes of the bill, a

         24  commercial building is a building that is intended

         25  to be used and upon completion is used exclusively
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          2  for buying, selling or otherwise providing goods or

          3  services, or for other lawful business, commercial

          4  or manufacturing activities, excluding hotels.

          5                 CHAIRPERSON BERMAN: All right, let me

          6  understand this.

          7                 It has to be exclusively for

          8  commercial purposes. So, if it's a mixed use, if you

          9  have some residential units in it, it would not be

         10  applicable?

         11                 COMMISSIONER ERISTOFF: A couple

         12  paragraphs below you'll see that we do talk about

         13  residential components, and it's a proportionate

         14  exemption benefit.

         15                 CHAIRPERSON BERMAN: I'm impressed

         16  with the fact that I understood that.

         17                 COMMISSIONER ERISTOFF: I won't say

         18  that I am. I would have expected it, Mr. Chairman.

         19                 New buildings other than those

         20  defined as commercial buildings will continue to

         21  receive the benefit of the one-year progress

         22  assessment that has been in the law since 1913.

         23                 A commercial building, for the

         24  purposes of this law, may contain a residential

         25  component, other than a hotel, if that portion is
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          2  either partially exempt, under the 421-A program or

          3  is fully exempt.

          4                 The 421-A program is limited to newly

          5  constructed multiple dwellings that provide 20

          6  percent of their units for low or moderate income

          7  housing, or which obtain certificates for such

          8  housing built elsewhere.

          9                 Residential property may be fully

         10  exempt if it is owned by a charitable, educational

         11  or governmental organization, of if it's built under

         12  one of several programs for low-income housing.

         13                 The mixed use project under

         14  construction on the former site of the Coliseum at

         15  Columbus Circle is expressly defined as other than a

         16  commercial building.

         17                 The developers of that site

         18  participated in a competitive bidding process to

         19  purchase the site from the City and the Triborough

         20  Bridge and Tunnel Authority.

         21                 The successful bid price contemplated

         22  that the City's then existing tax structures would

         23  govern the projects development.

         24                 The extended progress assessment

         25  status for new commercial buildings will apply to
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          2  construction commenced after January 5th, 2001.

          3                 The bill will not remove any existing

          4  property from the tax roll, but merely delay the

          5  addition of value generated by construction

          6  activity.

          7                 The bill's moderation of the impact

          8  of taxes on new construction is expected to

          9  encourage construction and therefore eventually

         10  increase the total size of the tax base.

         11                 Finance estimates the deferred

         12  revenue increases at 6.5 million in Fiscal '04 and

         13  9.8 million annually thereafter based on average

         14  construction activity over the last 15 years.

         15                 Because the change applies only to

         16  buildings started after January 5th, 2001, there is

         17  no deferral of tax increases in Fiscal '04 over and

         18  above the deferral provided by the current laws

         19  one-year progress assessment rule.

         20                 The extension of progress assessment

         21  status would not increase the value of partial

         22  exemptions, such as those granted under the

         23  Industrial and Commercial Incentive Program, or

         24  ICIP. The bill would have little or no impact on

         25  buildings that qualify for ICIP, or other
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          2  construction incentive exemptions.

          3                 Permit me to explain the policy

          4  implications of the proposed change. Under the

          5  general law for property tax assessment, a new

          6  building may add value subject to tax as soon as six

          7  months after it is commenced. At one time most

          8  buildings took only a few months to construct and

          9  would ordinarily be occupied immediately upon

         10  completion. Thus, the increased tax could be paid

         11  for out of rents almost immediately.

         12                 However, with the development of

         13  large scale, steel frame buildings, early in the

         14  20th century it became apparent the taxation of

         15  incomplete buildings was poor policy.

         16                 The current one-year progress

         17  assessment provisions were enacted in 1913 in

         18  recognition of the fact that while a new building

         19  may eventually have an income-generating capacity

         20  that justifies its cost of construction, this

         21  potential is unrealized while the building remains

         22  incomplete and unoccupied.

         23                 At that time, large scale

         24  construction was a new phenomenon and buildings

         25  requiring more than one year to build were rare.
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          2                 Today, it is not unusual for the

          3  construction of a federal office building to require

          4  three years. Consequently, the proposed local law

          5  recognizes the greater complexity of such modern

          6  commercial construction and the need for a longer

          7  progress assessment period.

          8                 The bill limits the extension of

          9  progress assessment status to commercial buildings.

         10  The current one-year progress assessment provision

         11  is adequate for other types of construction, such as

         12  apartment buildings, which generally require less

         13  time to complete.

         14                 Further, most multi-family

         15  residential construction qualifies for 421-A

         16  exemption benefits, which affords a full exemption

         17  of the increased value during construction.

         18                 Although many types of new buildings

         19  enjoy a full exemption of the improvement value

         20  during their construction, major office buildings

         21  are often not qualified to receive exemption

         22  benefits. The cost of construction for such projects

         23  includes real estate taxes that are paid during a

         24  period of up to three years when the building

         25  generates no income.
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          2                 Despite record rent levels, the

          3  overall high cost of new construction, and

          4  discouraged the addition of new Class A space in the

          5  City's inventory.

          6                 This has placed the City of New York

          7  at a disadvantage in its efforts to retain major

          8  employers who require large blocks of modern space.

          9                 The modified progress assessment

         10  provisions will contribute to the City's efforts to

         11  bring construction costs in line with those in

         12  competing parts of the Metropolitan region and other

         13  major cities.

         14                 For all these reasons, I strongly

         15  support or recommend that the Committee on Finance

         16  and the Council at large approve this bill.

         17                 I will be pleased to answer your

         18  questions, Mr. Chairman, members of the Committee.

         19                 Thank you.

         20                 Before I stop, I just wanted to

         21  introduce Glen Bourne to my right. He is Deputy

         22  Commissioner for the Property Division at the

         23  Department of Finance.

         24                 CHAIRPERSON BERMAN: Thank you very

         25  much.
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          2                 Good morning, Glen.

          3                 Mr. Robles.

          4                 COUNCIL MEMBER ROBLES: Thank you, Mr.

          5  Chairman.

          6                 And, Commissioner, it's always good

          7  to see you, my colleague.

          8                 Turn to your page two, especially

          9  where you speak about commercial buildings for the

         10  purpose of this law, and in there you spell out when

         11  a commercial building is also combined with

         12  residential components.

         13                 COMMISSIONER ERISTOFF: Right.

         14                 COUNCIL MEMBER ROBLES: And you

         15  clearly say that either, the portion is either

         16  partially exempt under 421-A programs or fully

         17  exempt.

         18                 Let me just give you a scenario that

         19  is happening in my district of North Brooklyn, just

         20  to see how your definition falls into place.

         21                 I have two things happening. I have

         22  commercial buildings being converted into

         23  residential, and in some cases, for example, most of

         24  it is the artists and others.

         25                 And the other area is where they
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          2  maintain some commercial operation, but the rest is

          3  converted.

          4                 Now, tell me how your definition

          5  falls into those buildings?

          6                 And let me also add that many of

          7  those buildings, the zoning has not been changed,

          8  what they've done is they've gone to the Board of

          9  Standards and Appeal and gotten a variance, through

         10  a variance application, that the building can change

         11  but does not necessarily change the zoning from

         12  commercial to residential.

         13                 COMMISSIONER ERISTOFF: I understand.

         14                 If I understand the question

         15  correctly, Council Member, I don't believe this bill

         16  will have any impact on the scenario you painted,

         17  because this applies only to new construction, not

         18  conversion or rehabilitation of an existing

         19  building.

         20                 There are other programs that apply

         21  to renovation work, and I could ask perhaps Deputy

         22  Commissioner Bourne might give you some sense of

         23  what might apply in this case.

         24                 DEPUTY COMMISSIONER BOURNE: J-51

         25  would be the most likely real estate tax benefit
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          2  that would apply. There may be some other more

          3  specific ones if it's for low-income housing, but if

          4  it's commercial market-type housing, the owner might

          5  qualify for J-51, depending on the zoning is one of

          6  the issues, the nature of the conversion, but they

          7  may be able to get exemption for any added value, as

          8  well as abatements for work done to build the

          9  apartments.

         10                 COUNCIL MEMBER ROBLES: So, given what

         11  you just said, so in essence, most, if not all, will

         12  not qualify under this current --

         13                 COMMISSIONER ERISTOFF: Yes, because

         14  this is only limited to new construction.

         15                 COUNCIL MEMBER ROBLES: Thank you, Mr.

         16  Chairman.

         17                 COMMISSIONER ERISTOFF: Which, by the

         18  way, it's very rare, Council Member.

         19                 COUNCIL MEMBER ROBLES: Okay.

         20                 CHAIRPERSON BERMAN: Any other

         21  questions?

         22                 Well, this being the first hearing,

         23  Commissioner, I want to thank you for having

         24  attended today, and I guess we'll start the process

         25  now, and thank you.
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          2                 I know that there is somebody else

          3  who wants to testify, if you want to stay, that's

          4  fine. If not, I appreciate your time.

          5                 Deputy Commissioner, thank you for

          6  being here, and we'll talk to you again.

          7                 COMMISSIONER ERISTOFF: Thank you for

          8  your attention.

          9                 CHAIRPERSON BERMAN: Michael Slattery,

         10  Real Estate Board of New York.

         11                 Good morning, Mr. Slattery.

         12                 Mr. Slattery, you wanted to beguile

         13  us with your presentation?

         14                 MR. SLATTERY: Well, I was just going

         15  to, you know, one, to support the bill.

         16                 CHAIRPERSON BERMAN: That's not a

         17  surprise.

         18                 MR. SLATTERY: Sometimes we surprise

         19  people. That's the end of my testimony, it's a

         20  surprise.

         21                 And also to acknowledge that the law

         22  that's in place now was I think an attempt to

         23  provide equity for projects that are in

         24  construction.

         25                 The one-year time period at the time
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          2  the law was enacted, 1913, really basically provided

          3  in effect a period in which projects which were

          4  being constructed were not subject to taxes, and can

          5  recognize that only when they were completed were

          6  they in a position to pay taxes.

          7                 That was 1913. Since then, office

          8  construction has gotten much more complex, buildings

          9  have gotten larger, developments have gotten much

         10  more regulated, and as the Commissioner said, it

         11  just takes longer to build larger commercial

         12  structures.

         13                 So, what I see this bill really doing

         14  is just kind of extending or bringing up to date

         15  what we think was a fair element in the tax system,

         16  and for that we support the program.

         17                 CHAIRPERSON BERMAN: So, your argument

         18  essentially is also that it takes infinitely longer

         19  now than one year to build one of these

         20  skyscraper-type buildings, therefore, it's an

         21  unrealistic time.

         22                 MR. SLATTERY: Correct.

         23                 Obviously, from an equity point of

         24  view, the fact that the bill is limited to

         25  commercial buildings for us is not ideal, nor
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          2  singling out a particular property for exclusion,

          3  you know, we would question, but we think the

          4  direction and the purpose of this bill is sound.

          5                 And I would also add that in terms of

          6  the amount of time that owners are trying to finish

          7  projects as quickly as possible, most of those

          8  owners are paying higher than market interest rates

          9  on construction loans, it's in their best interest

         10  to complete projects quickly to tenants in place and

         11  to move to a permanent financing situation which

         12  will lower their operating costs.

         13                 So, there's a drive to get --

         14                 CHAIRPERSON BERMAN: Are you saying

         15  that the rate of interest on a construction loan

         16  exceeds that of the final loan?

         17                 MR. SLATTERY: Correct.

         18                 CHAIRPERSON BERMAN: Okay.

         19                 MR. SLATTERY: Because of the risk

         20  involved during construction.

         21                 So, the point is that there is a

         22  drive to finish the project, as opposed to extend it

         23  out just to get the exemption.

         24                 CHAIRPERSON BERMAN: Okay.

         25                 Any questions?
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          2                 Mr. Slattery, thank you very much.

          3                 MR. SLATTERY: Thank you.

          4                 CHAIRPERSON BERMAN: There being no

          5  other witnesses who want to testify, we are in

          6  adjournment.

          7                 Thank you, ladies and gentlemen.

          8                 (Hearing concluded at 10:42 a.m.)
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          2              CERTIFICATION

          3

          4

          5     STATE OF NEW YORK   )

          6     COUNTY OF NEW YORK  )

          7

          8

          9                 I, CINDY MILLELOT, a Certified

         10  Shorthand Reporter and Notary Public in and for the

         11  State of New York, do hereby certify that the

         12  foregoing is a true and accurate transcript of the

         13  within proceeding.

         14                 I further certify that I am not

         15  related to any of the parties to this action by

         16  blood or marriage, and that I am in no way

         17  interested in the outcome of this matter.

         18                 IN WITNESS WHEREOF, I have hereunto

         19  set my hand this 2nd day of April 2001.
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          2             C E R T I F I C A T I O N
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          9            I, CINDY MILLELOT, a Certified Shorthand

         10  Reporter and a Notary Public in and for the State of

         11  New York, do hereby certify the aforesaid to be a

         12  true and accurate copy of the transcription of the

         13  audio tapes of this hearing.
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