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I. Introduction


On Tuesday, March 3, 2015, the Committee on Civil Rights (“the Committee”), chaired by Council Member Darlene Mealy, will hold an oversight hearing titled “Effective Enforcement of the City’s Human Rights Law.” The Committee will also hold its first hearing on Introductory Bill Number 421 (“Int. No. 421”), a local law to amend the administrative code of the city of New York, in relation to the powers and duties of the commission on human rights; Introductory Bill Number 690 (“Int. No. 690), a local law to amend the administrative code of the city of New York, in relation to establishing an employment discrimination testing program; and Introductory Bill Number 689 (“Int. No. 689”), a local law to amend the administrative code of the city of New York, in relation to establishing a housing discrimination testing program. Those invited to attend include the Administration, civil and human rights organizations, and other interested parties. 

II. Background

The New York City Human Rights Law (“HRL”), embodied in the New York City Charter and title eight of the New York City Administrative Code, is one of the most expansive and comprehensive human rights laws in the nation. The HRL protects a number of classes of persons from discrimination in the areas of employment, housing, public accommodations, and more.
 Protected classes covered under the HRL include race, national origin, disability, sexual orientation, alienage or citizenship status, gender, partnership status, age, and others.
 


Pursuant to the HRL, the New York City Human Rights Commission (“the Commission”) was created “with power to eliminate and prevent discrimination . . . and [was] given general jurisdiction and power for such purposes.
” The Commission’s powers and duties include, but are not limited to:

· Working with federal, state and city agencies to develop courses for instruction to public and private employers on techniques to promote anti-discrimination policies
;

· Studying the problems of prejudice
;

· Receiving, investigating and passing upon complaints, and initiating investigations of discriminatory practices
;

· Issuing subpoenas and holding hearings under oath regarding alleged discriminatory practices
;

· Issuing publications and reports of investigations and research designed to promote good will and minimize discrimination
; and

· Recommending to the mayor and the council legislation to aid in carrying out the purposes of the HRL.

The Commission enforces the HRL through its Law Enforcement Bureau (“LEB”) and Community Relations Bureau (“CRB”).
  As the enforcement arm of the Commission, the LEB is responsible for receiving and investigating complaints of unlawful discrimination and, when warranted, either mediating a resolution or prosecuting the complaint.
  Any person who claims to be a victim of an unlawful discriminatory practice may file a complaint with the LEB.
  Additionally, the LEB may file a complaint on its own alleging an individual’s unlawful discriminatory practice.
  The LEB is responsible for administering the complaint process, which starts with intake, where a complainant is interviewed by staff. At intake, staff attempts to intervene and resolve the issue before initiating a formal complaint.
  If the issue cannot be resolved through pre-complaint intervention, an official complaint may be filed.
  Once a complaint is filed, an investigator or attorney is responsible for interviewing witnesses and reviewing documents.
  At the conclusion of the investigation, the investigator or attorney is required to make a probable cause determination.
  If no probable cause is found, the case is dismissed and the complainant has the opportunity to appeal the dismissal to the Commissioner.
 

If probable cause is found, however, the case is assigned to a staff attorney for prosecution and the complaint is referred to an administrative law judge (“ALJ”).
  Before the administrative trial, the ALJ will hold a pre-trial conference to determine if the case can be settled.
  If a case cannot be settled, the ALJ holds a hearing and issues a “Report and Recommendation
.” In response to the Report and Recommendation, the Commission issues a “Final Decision and Order
.” If no liability is found, the case is dismissed.
 If liability is found, than the Commission orders relief.
  Such relief may include hiring, reinstatement or upgrading of employees; awarding back pay; extension of accommodations; or paying of compensatory damages, among other things.


Although the HRL grants the Commission the power to enforce the HRL to protect the City’s residents from discrimination, for years, there has been concern regarding the Commission’s failure to properly execute its powers and duties to enforce the HRL. As such, on February 27, 2014, the Committee on Civil Rights held an oversight hearing regarding the Commission’s implementation of Local Law 2 of 2011, which requires the Commission to include specific information in its annual reports to the Mayor and City Council
. During that hearing, advocates expressed concern about the Commission’s lack of enforcement, unwillingness to find probable cause in cases filed with the Commission, and failure to initiate investigations and complaints.
 It was specifically noted that in 2012, there were more than 5,000 inquiries of discrimination, but only 442 complaints were filed and only 5% of cases resulted in findings of probable cause.
 Per the Commission’s annual reports, the number of inquiries, complaints, resolutions, and findings of probable cause from 2011 to 2014 are as follows:

	Year
	Total Number of Inquiries of Discrimination
	Number of Inquiries Resolved with Pre-complaint intervention
	Number of New Cases Filed by the Commission
	Number of Filed Cases Resolved (includes cases filed in previous years)
	Percent of Resolved Cases Resulting in a Finding of Probable Cause

	2014

	4,975
	191
	633
	568
	10%

	2013

	4,763
	199
	564
	591
	9%

	2012

	5,035
	182
	442
	403
	5%

	2011

	6,135
	184
	332
	464
	9%



The Commission’s lack of enforcement has an especially significant impact on low income New Yorkers because they often do not have the resources to bring a discrimination claim in court.
 Additionally, it is important to note that the Commission has the ability to issue penalties of $125,000 for each instance of discrimination and up to $250,000 for willful or malicious acts. However, in 2014 the Commission assessed 62 fines totaling $189,750 and 77 complainants received $1,090,924 in settlements.
 

Advocates have also expressed concern regarding the Commission’s poor funding and inadequate staffing.
 The lack of sufficient funding is demonstrated by the change in budget allocated to the Commission since 1992, at which time the Commission had an annual budget of approximately $5.6 million
. According to the Office of Management and Budget, the 2015 adopted budget for the Commission is $1.1 million, which represents an 80% decrease.
  As it pertains to staff, the Commission’s city-funded staffing numbers have decreased from 173 positions in 1992
 to a mere 11 in 2015
, a 90% decrease.

In considering these insufficiencies and the various issues with the Commission’s lack of enforcement, Mayor Bill De Blasio appointed a new Chair and eight new Commissioners to demonstrate his commitment to promote the City’s progressive HRL.
 With new leadership, the Council’s Committee on Civil Rights hopes to discuss how the Commission will address these issues moving forward.  The Committee will also consider three bills that seek to address the lack of proactive enforcement by the Commission in recent years by requiring the Commission to report to the Council on its investigations, and establish employment and housing discrimination testing programs.
Summary of Proposed Legislation
a. Int. No. 421


Int. No. 421 seeks to ensure that the HRL is enforced appropriately and sufficiently by establishing additional reporting requirements for the Commission.
 Currently, the Commission is required to report on information regarding (i) the number of inquiries it receives from the public; (ii) complaints filed with the Commission; and (iii) the Commission’s education and outreach efforts.
  Int. No. 421 would amend section 8-105(10) of the administrative code to require the Commission to report on the number of investigations initiated by the Commission in its annual report.
 

Specifically, Int. No. 421 would require the Commission to report the following information regarding investigations:

· The total number of investigations initiated by the commission;

· The total number of commission-initiated complaints filed after an investigation finding a person or group of persons may be engaged in a pattern or practice of discrimination;

· The total number of investigations referred to Corporation Counsel to commence a civil action; and 
· The total number of publications and reports of investigations designed to promote good will and eliminate discrimination.


The reports from the Commission would not be limited to the information listed, but instead the required information would serve as a minimum of what should be reported. 

The bill would take effect immediately after its enactment into law.
 

b. Int. No. 690

Int. No. 690 would require the Commission, for a period of one year, to organize and conduct an investigation of discrimination in employment.  Such investigation would include, but not be limited to, a matched pair a testing program.
 The program would require the Commission to send out pairs of testers who would apply for the same job and have similar credentials, but, the testers would not present the same actual or perceived, age, race, creed, color, national origin, gender, disability, marital status, partnership status, sexual orientation or alienage or citizenship status, or other protected characteristics.
 Int. No. 690 would require the testing to begin on or before June 1, 2015.
 


Int. No. 690 would require the Commission to submit a report to the Speaker including, but not limited to, the following information regarding the prior 12 month investigation period: (i) the number of matched pair tests completed; (ii) the location of each matched pair test; (iii) a description of any other tests or exercises done pursuant to the investigation; (iv) the number of incidents of actual or perceived discrimination; and (v) the details of any incidents of discrimination encountered during investigations.
 Int. No. 690 would also require that any incidents of actual or perceived discrimination during the investigation be referred to the Commission’s law enforcement bureau. 


The bill would take effect immediately after its enactment into law.
 

c. Int. No. 689
Similar to Int. No. 690, Int. No. 689 would require the Commission, for a period of one year, to organize and conduct an investigation of housing discrimination that would include, but not be limited to a matched pair testing program.
 The testing would require sending out pairs of testers who would apply for the same housing accommodations with similar credit histories, but with differing actual or perceived race, creed, color, national origin, gender, age, disability, sexual orientation, marital status, partnership status, alienage or citizenship status, lawful source of income, number of children who will be residing with such person(s), or other protected classes.
 Int. No. 689 would require the program to begin on or before June 1, 2015.
 

Int. No. 689 would require the Commission to submit a report to the Speaker including, but not limited to, the following information regarding the prior 12 month investigation period: (i) the number of matched pair tests completed; (ii) the location of each matched pair test; and (iii) the number of incidents of actual or perceived discrimination including a summary of the details of any incidents of discrimination.
 Int. No. 689 would also require that any incidents of actual or perceived discrimination during the investigation be referred to the Commission’s law enforcement bureau.
 

The bill would take effect immediately after its enactment into law.
 

Int. No. 421
By Council Members Mealy, Rodriguez and Rosenthal
A Local Law to amend the administrative code of the city of New York, in relation to the powers and duties of the commission on human rights.
Be it enacted by the Council as follows:
Section 1. Subdivision 10 of section 8-105 of the administrative code of the city of New York, as amended by local law 39 of 1991, is amended to read as follows: 

(10) To submit an annual report by March 1 to the mayor and the council which shall be published in the City Record. Such annual report shall include information for the calendar year that is the subject of the report regarding: (i) inquiries received by the commission from the public; provided that such information for calendar years 2009 and 2010 must only be included in the annual report submitted by March 1, 2012, (ii) investigations initiated by the commission; (iii) complaints filed with the commission, and [(iii)](iv) education and outreach efforts made by the commission.

(a) The information regarding inquiries received by the commission from the public shall include, but not be limited to: (i) the total number of inquiries; (ii) the number of inquiries made by limited English proficient persons disaggregated by language; (iii) the subject matter of inquiries disaggregated by the alleged category of unlawful discriminatory practice as set forth by sections 8-107 and 8-107.1(2) of this chapter and the protected class of person, and (iv) the number of inquiries resolved by pre-complaint intervention.

(b) The information regarding investigations initiated by the commission shall include, but not be limited to: (i) the total number of investigations initiated by the commission disaggregated by the category of unlawful discriminatory practice as set forth by sections 8-107 and 8-107.1(2) of this chapter and the protected class at issue; (ii) the total number of commission-initiated complaints filed pursuant to section 8-109 of this chapter after an investigation finding that a person or group of persons may be engaged in a pattern or practice of discrimination; (iii) the total number of investigations referred to the corporation counsel for the purpose of commencing a civil action pursuant to chapter four of this title; and (iv) the total number of publications and reports of investigations designed to promote good will and minimize or eliminate prejudice, intolerance, bigotry, discrimination and disorder occasioned thereby.
(c) The information regarding complaints filed with the commission shall include, but not be limited to, the number of complaints filed with the commission and shall be disaggregated by: (i) the category of unlawful discriminatory practice, as set forth by sections 8-107 and 8-107.1(2) of this chapter, alleged; (ii) the basis of the alleged discriminatory practice based on protected class of the complainant; (iii) whether the complaint was resolved by mediation and conciliation, as set forth in section 8-115 of this chapter; a determination of no probable cause, as set forth in section 8-116 of this chapter; or a hearing, as set forth by section 8-119 of this chapter; (iv) the number of days the complaint was outstanding at the time such resolution occurred; and (v) whether a fine, penalty, or cash award was imposed and, if so, the dollar amount of such fine, penalty or cash award.

[(c)](d) The information regarding the commission's education and outreach efforts as required by sections 8-105(1) and 8-105(2) of this chapter shall include, but not be limited to: (i) the types of outreach initiated; (ii) the number of people with whom the commission made contact as a result of outreach; (iii) the number of limited English proficient persons served; and (iv) the languages in which such outreach was conducted.

§2. This local law shall take effect immediately.

--------

JEB

6/17/14

LS #1113

Int. No. 690
By Council Member Mealy
A Local Law in relation to establishing an employment discrimination testing program.
Be it enacted by the Council as follows:
Section 1. Investigation of discrimination in employment. a. For a period of one year, the commission on human rights shall organize and conduct an investigation of discrimination in employment, during which the commission shall test local employers, including, but not limited to, any employer, labor organization or employment agency or an employee or agent thereof. Such investigation shall include but not be limited to sending out matched pairs of testers who shall apply for the same job and who shall present similar credentials but who shall not present the same actual or perceived age, race, creed, color, national origin, gender, disability, marital status, partnership status, sexual orientation or alienage or citizenship status, or other protected characteristic pursuant to title 8 of the administrative code of the city of New York. The investigation shall commence on or before January 31, 2015.

b. On January 31, 2016, the commission shall submit to the speaker of the council a report related to employment investigation conducted during the prior 12 month period. Such report shall include, but not be limited to: (i) the number of matched pair tests completed; (ii) the location of each matched pair test; (iii) a description of any other tests or exercises done pursuant to such investigation; (iv) the number of incidents of actual or perceived discrimination; and (v) the details of any incidents of discrimination encountered during such investigation.

c. Any incidents of actual or perceived discrimination that occur during such investigation shall be referred to the commission's law enforcement bureau. 

§ 2. This local law shall take effect immediately upon enactment. 

BG/RC

LS 2175/2014

10/30/14, 2:20P

	Int. No. 689
By Council Members Lander, Garodnick and Mealy

A Local Law in relation to establishing a housing discrimination testing program.

Be it enacted by the Council as follows:
Section 1. Investigation of discrimination in housing accommodations. a. For a period of one year, the commission on human rights shall organize and conduct an investigation of discrimination in housing accommodation services, during which the commission shall test local housing accommodation providers, including, but not limited to, the owner, lessor, lessee, sublessee, assignee, or managing agent of, or other person having the right to sell, rent or lease or approve the sale, rental or lease of a housing accommodation, constructed or to be constructed, or an interest therein, or any agent or employee thereof. Such investigation shall include but not be limited to sending out matched pairs of testers who shall apply for the same housing accommodations and who shall present similar credit histories but who shall not present the same actual or perceived race, creed, color, national origin, gender, age, disability, sexual orientation, marital status, partnership status, alienage or citizenship status, lawful source of income, number of children who will be residing with such person or persons, or other protected characteristic pursuant to subdivision 5 of section 8-107 of the administrative code of the city of New York. The investigation shall commence on or before June 1, 2015.
b. On or before June 1, 2016, the commission shall submit to the speaker of the council a report related to the housing accommodation investigation conducted during the prior 12 month period. Such report shall include, but not be limited to: (i) the number of matched pair tests completed; (ii) the location of each matched pair test; and (iii) the number of incidents of actual or perceived discrimination including a summary of the details of any incidents of discrimination.
c. Any incidents of actual or perceived discrimination shall be referred to the commission's law enforcement bureau. 
d. Nothing herein shall preclude the commission from conducting other such discrimination testing programs or investigations. 
§ 2. This local law shall take effect immediately upon enactment. 
BG/RC
LS 1187/2014
10/22/14, 10:30A
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